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A Message from Attorney General Bob Ferguson

Greetings. Welcome to the Washington State Attorney General’s
Office 2015 Open Government Resource Manual.

This manualprovides you information about our state’s Sunshine
Laws. | am committed to enhancing transparency in government.
Open governmentis vital to a free and informed society, and this
updated guide will help both public officials and the people they
serve understand our state’s open government laws.

This manual modernizes the prior online manualto reflect the pastseveral years’
developments in the state’s Public Records Act and Open Public Meetings Act, and court
decisions interpreting those laws. The manualincludes summaries of and links to
relevant statutes, court decisions, formal Attorney General Opinions, and Public Records
Act Model Rules.

The manualwas produced by my office with the assistance of attorneys representing
media and requesters, and local and state government organizations. Ifyou have
questions or comments aboutthe contents of this manual, please contact Nancy Krier,
the Assistant Attorney General for Open Government at nancykl@atg.wa.gov.

My office seeks to be a resource for the public and for government entities on the state’s
Public Records Act and the Open Public Meetings Act. Please explore our website for
training and other open government information at http.//www.atg.wa.gov/open-

government.

Thank you for your interest in open transparent government. | hope you find the open
government manual informative and useful.

Bob Ferguson
Washington State Attorney General
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Open Government Resource Manual
Last revised: October 1,2015

The Attorney General’s Open Government Resource Manual describes Washington’s open
government laws as of the lastupdatein 2015. The manual was previously updated in 2007 by the
Attorney General’s Officewith the assistance of Allied DailyNewspapers of Washington and local
and state government organizations. Readers should beawarethatcourtdecisions issued or
statutes enacted after the lastrevised date of the manual or a particular chapter mayimpactthelaw
as summarized here.

The manual has anintroductionand three chapters:

Introduction

Chapter 1: Public Records Act— General and Procedural Provisions
Chapter 2: Public Records Act— Exemptions

Chapter 3: Open Public Meetings Act

The manual provides links to cited statutes, cases, Attorney General’s Opinions and rules. More
information on open government is availableattheAttorney General’s Office Open Government

Web page, the Washington Coalition for Open Government, the Municipal Research and Services

Center, and other sources.

The currentmanual was written and edited by:

Nancy Krier, Assistant Attorney General for Open Government (Ombuds).

Bob Meinig, Legal Consultantwith the Municipal Research and Services Center, which provides legal
adviceand other services to Washington local governments.

Kristal Wiitala, Public Records Officer for the Department of Social and Health Services. Ms. Wiitala
manages and coordinates the DSHS public records request programfor the agency.

Katherine George, Attorney at the Harrison-Benislawfirm. Ms. George is a former reporter who
works with and represents requesters and others on open government cases andissues.

If you have any questions or comments about the content of this manual, pleasecontactthe
Attorney General’s Office Assistant Attorney General for Open Government.

Open Govemment Resource Manual —October 1, 2015 Page 2


http://www.atg.wa.gov/open-government
http://www.atg.wa.gov/open-government
http://washingtoncog.org/
http://www.mrsc.org/
http://www.mrsc.org/
mailto:bmeinig@mrsc.org
mailto:wiitakk@dshs.wa.gov
http://www.atg.wa.gov/open-government-ombuds-function

Introduction
Introduction last revised: October 1, 2015
The purposeof this Open Government Resource Manual isto providesummary information about

the Public Records Act (PRA), chapter 42.56 RCW and the Open Public Meetings Act (OPMA), chapter
42.30RCW. These laws areoften called “sunshinelaws.” This manualisa resource for members of

the publicandstateandlocalagencies. Referenced statutes and cases arelinked. Click on the links
to read more information, includingthe full language of the statutes. This manual isonlyan
overview of some of the provisions of thesetwo laws andis notlegal advice. This manual also
provides somehypothetical caseexamples, based on certainfacts. Ifthefacts aredifferent, or if the
laws or courtprecedents have changed sincethis manual was prepared, the analysisina
hypothetical may not apply. This manualalsoreferences Attorney General’s Office non-binding
Model Rules, whicharelinked and arealso available on the Attorney General’s website. This
manual is notan Attorney General Opinion, butseveral formal opinionsarereferenced and linked.

Remember: Laws changeand courts canissuedecisionsexplainingthe PRA and OPMA. Inthe case
of a difference between this manual and statutes or courtdecisions, thelaws govern.

Notes:

On July 1,2006,the PRA was moved from chapter 42.17 RCW to chapter 42.56 RCW. Therefore, this
manual uses thecurrent chapter 42.56 RCW citations. Some of the cases and older Attorney General
Opinionscited in this manual usetheformer citations in chapter 42.17 RCW. Arecodification
conversion chartisavailable on the Attorney General’s website.

And, as described above, linksare provided to the referenced court decisions. Thelinks directthe
reader either to copies of the decisionson the Municipal Research and Services Center’s website, or
for decisions beginningin 2014-2015, to copies of the decisions on the Washington State Courts
website. The Washington State Courts website has a search function for court opinions here.

Finally, this manual discusses records and meetings of state and local agencies. Courts arenot
subjectto the Open Public Meetings Actor Public Records Act,and access to courtrecordsis
governed by court rules and Articlel, Section 10 of the Washington State Constitution. The relevant
rules areon the Washington State Courts website. See, for example, General Rule (GR) 31 and GR
31.1 (adopted October 18,2013, effective January 1,2016). Records of the Washington State
Legislaturearedefined at RCW 42.56.010(3) and RCW 40.14.100. Discussion of courtand legislative
records is outsidethescope of this manual.
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Chapter1l
PUBLIC RECORDS ACT - GENERALAND PROCEDURALPROVISIONS

Chapter last revised: October 1, 2015

1.1 The Public Records Act (PRA) is Interpreted in Favor of Disclosure

The PRA was enacted by initiativeto providethe people with broad rights of access to public records.
The PRA declares thatitmust be "liberally construed" to promote the public policy of open
government:

The people of this state do not yield their sovereignty to the agencies that serve them. The
people, in delegating authority, do not give their public servants the right to decide what
is good for the people to know and what is not good for them to know. The people insist
on remaining informed so that they may maintain control over the instruments that they
have created. This chapter shall be liberally construed to promote this public policy and to
assure that the public interest will be fully protected. In the event of a conflict between
[the PRA] and any other act, the provisions of [the PRA] shall govern. RCW 42.56.030.

Courtsshall take into account the policy of this chapter that free and open examination of
public records is in the public interest, even though such examination may cause
inconvenience or embarrassment to public officials or others.RCW 42.56.550(3).

Courts interpret the PRA liberally to promote the purpose of informing peopleaboutgovernmental
decisions. WAC44-14-01003 (summarizinghow PRA is interpreted by courts).

1.2 “Public Record” Is Defined Broadly

The definition of a public record (other than a record of the Legislature) contains three elements.
RCW 42.56.010(3) and (4); WAC 44-14-03001. First,therecord must be a "writing," whichis broadly
defined in RCW 42.56.010(4) toincludeany recording of any communication,imageor sound. A

writingincludes notonly conventional documents, but also videos, photos, and electronic records
includingemailsand computer data.

Second, the writingmustrelateto the conductof government or the performance of any
governmental or proprietary function. Virtually every document a government agency has relates in
some way to the conduct of government business or functions. “Proprietary” refers to where an

agency functionis similar to a private business function or venture.

Third, the writing mustbe prepared, owned, used or retained by the agency. West v. Thurston

County, (2012); Nissen v. Pierce County (2015). A writingmay include data compiled for the issuance

of areport (as well as thereport itself), even though the agency had not intended to make the
underlying data public. Yacobellis v. City of Bellingham (1989); see also O’Neill v. City of Shoreline
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(2010) (agency must produce non-exempt metadata when itis requested). An agency need not
possess a record forittobe a “publicrecord.” Concerned Ratepayers v. Pub. Util. Dist. No. 1 (1999)

(records held by out-of-state private vendor were “public records” becausethey were “used” by
agency); see also Forbes v. City of Gold Bar (2012); O’Neill v. City of Shoreline (2010) (agency records

on city officials’ personal computers subjectto PRA); Nissen v. Pierce County (2015) (agency records

on cell phones). Although this element is broad,itis notlimitless. Compare 1983 Att'y Gen. Op. No.
9 (listof customers of public utility districtisa public record) with 1989 Att'y Gen. Op.No. 11
(registry of municipal bondholdersis not publicrecord becauseitwas compiled by trustcompany

and never prepared, possessed or used by county).

The PRA applies onlyto "publicrecords." Oliverv. Harborview Med. Ctr. (1980); Nissen v. Pierce

County (2015). The definition of "public record"isto be liberally construed to promote full access to
publicrecords./d.

Case Example: A public agency hires a consultant to help resolve a specific problem. The consultant
prepares a report and transmits the report to the agency. After reviewing the report and before
receiving a publicrecords request for the report, the agency returns all copies to the consultant. Is the
report a public record?

Resolution: Yes, because the agency “used” the report. A record outside the possession of the agency
can be a “public record.” The agency should require the consultant to return the report to the agency
for public records processing (reviewing for exempt information, redacting, copying, etc.). See
Concerned Ratepayers v. PUD No. 1. (1999).

1.3 The PRA Applies to State and Local Agencies

As noted above, only the records of an "agency" arecovered by the PRA. The PRA's definition of
"agency" is broad and covers all stateagencies and alllocal agencies. RCW 42.56.010(1); WAC44-14-
01001. Courts haveinterpreted that definitiontoincludea city's design and development

department (Overlake Fund v. City of Bellevue (1991));a county prosecutor's office (Dawson v. Daly

(1993)); acity's parks department (Yacobellis v. City of Bellingham (1989)),;and a public hospital

district(Cornu-Labatv. Hospital Dist. No. 2 of Grant County (2013)). Some non-government agencies
(such as anassociation of counties) that perform governmental or quasi-governmental functions can

be considered the functional equivalentofan “agency” if they meet certaincriteria. 2002 Att'y Gen.
Op. No. 2; Telford v. Thurston County Board of Commissioners (1999); Clarke v. Tri-Cities Animal Care

Control Shelter (1999). Under the exceptional circumstances of onecase, certainrecords ofa
contractor actingas thefunctional equivalentof a public employee were subjectto a PRA request.
Cedar Grove Composting Incorporated v. City of Marysville (2015). Whether a group of public

agencies operating together by agreement can be sued as separatelegal entity under the PRA can be
a mixed question of lawand fact. Worthington v. WestNet (2014).

The PRA applies ina morelimited formto the Washington State Legislature. Information about

accessinglegislativedocuments is available here.
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The PRA does not applytocourtcasefiles;butthose files areavailablethrough common lawrights
of access and courtrules. Nastv. Michels (1986);see also Cowles Publishing Co.v. Murphy (1981);
Yakima County v. Yakima Herald-Republic (2011) and City of Federal Way v. Koenig (2009). However,
one court of appeals held thata requestfor judge’s oaths to the superior courtadministrator was a
disclosurerequestto be answered under the PRA. Smith v. Okanogan County (2000). Accordingly,

there is authority for the proposition thatthe PRA does not apply to the judicial functions of the
courts and only to its administrative functions, butthere is no clear decision on that point. Records
that areheld by other agencies (non-judicial entities), even if they relateto courtactivities, are
availableunder the PRA from those agencies unless they aresubjectto a protective order. See, e.g.,
Morgan v. Federal Way (2009) and Yakima County v. Yakima Herald-Republic (2011). As noted, court
rules governaccess to courtcasefiles. The Washington State Courts website has moreinformation
See General Rule (GR) 31 and 31.1 (when effective), and these links on the court’s website.

1.4 An Agency’sPRA Processes Must Assist Requesters

A. General PRA Procedures

The PRArequires agencies to implement several procedures for processing PRArequests. They
include:

e Appointinga public records officer and making thatinformation availableto the public.
RCW 42.56.580.

e Adopting procedures for handling PRArequests. RCW 42.56.040.

e Publishinga listof exemptions and prohibitionsto disclosure. RCW 42.56.070.

e Maintaininganindex of records, with certain exceptions. RCW 42.56.070.

e Adopting a PRA copyingfee schedule. RCW 42.56.070; RCW 42.56.120.

e Providingareview procedurefor denial of records. RCW 42.56.520.

Agencies are to establish procedures to assistrecords requesters. RCW 42.56.040; RCW 42.56.580;
RCW 42.56.070(1); RCW 42.56.100; Resident Action Council v. Seattle Housing Authority (2013). A
state agencyis required to adopt rules to assistthe publicin obtaininginformation aboutthat

agency, and localagencies must makethat information availableatthe central office. RCW
42.56.040. See also WAC44-14-01002. The Attorney General’s Office provides Model Rules for
agencies to consider adopting for their procedures. See ch. 44-14 WAC.

These PRA rules must providefor the "fullestassistanceto” requesters and the "most timely possible
action"onrequests. RCW 42.56.100; Resident Action Council v. Seattle Housing Authority (2013). An
agency may not use its rules to createan exemption or other basisto withhold a record. Hearst Corp.
v. Hoppe (1978). Agencies should havereasonablepracticesto allowthemto promptlylocateand
producerequested documents if they arereasonablyidentifiable.
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B. Public Records Officers

Agencies are required to appointa public records officer and make the officer’s contactinformation
publicly available. RCW 42.56.580. Alistofstate agency public records officersisavailableatthe
Office of the Code Reviser. WAC 44-14-020. The officer serves as the point of contactfor a PRA
request. The public records officer may have other persons assistinrespondingto requests. WAC
44-14-02002.

1.5 Agencies Must Retain Records Once Disclosure is Requested

Other state laws requirestateand localagencies toretain certain records for varyinglengths of time
depending on the content. See generally chapter 40.14 RCW, state and |ocal governmentretention
schedules,and WAC44-14-03005. The PRA does not require production of records destroyedin
accordancewith staterecords retention schedules. Bldg. Indus. Ass’n of Wash .v. McCarthy (2009).

The factthat records do not existbecausean agencyinadvertently lostthem before any requestfor
their disclosuredoes notconstitutea PRA violation. Westv. Department of Natural Resources
(2011). However, ifan agency keeps a record longer thanrequired — thatis,if the agency still

possesses a record thatitcould have lawfullydestroyed under a retention schedule — the recordis
still a “public record” subjectto disclosure. RCW 42.56.010(3) (“public record” includes writing

“retained” by agency).

RCW 42.56.100 also addresses thesituation when a record scheduled for destructionis thesubject
of a pendingrequest. The agency must suspend any planned destruction and retainrequested
records until thepublic records requestis resolved. RCW 42.56.100 requires agencies to adoptand
enforce reasonablerules to protect public records from damage or disorganization.

1.6 The PRA Imposes Some Requirements on Requesters

The Attorney General’s Model Rules for public records provide detailed information on the public
records request process. See chapter 44-14 WAC.

A. Purpose of Request

A person makinga publicrecordsrequestis notrequiredto give a reason for the request, unless the
requestis for lists ofindividuals. Dawson v. Daly (1993); Yacobellis v. City of Bellingham (1992). An

agency may askifarequest for “lists of individuals”is “for commercial purposes." RCW 42.56.070(9).
See als0 1988 Att'y Gen. Op.No. 12 (access tolist of individuals may be conditioned upon non-

commercial use). The limitationon commercial-userequests hasthreeelements: (1) “listof
individuals,” (2) for a “commercial purpose,” and (3) disclosureis not “specificallyauthorized or
directed by law.” WAC 44-14-06002(6). Theword "individuals" refers to "natural persons -as
opposed to business entities, committees, or groups." 1975 Att'y Gen. Op.No. 15. A “listof

individuals” can haveother fields init(such as addresses) and stillbea “listof individuals.” 1980
Att'y Gen. Op.No. 1. “Commercial purpose” has its ordinary meaning—a “profit expecting” business
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activity. 1998 Att'y Gen. Op. No.2; 1975 Att'y Gen. Op. No. 15. An agency mayrequirea requester to

signadeclarationthatheor shewill notuserecords listingindividuals for a commercial purpose.
1988 Att'y Gen. Op. No. 12. An exampleof a disclosure “specifically authorized or directed by law” is

RCW 84.40.020, which requires a county assessor’sreal property tax rollsto be availablefor public
inspection. 1980 Att'y Gen. Op.No. 1.

B. Identity of Requester

RCW 42.56.080 provides thatagencies may notdistinguish between requesters and must make
records availableto “any person.” However, the PRA recognizes that other statutes may limitwhich
persons may receiverecords. RCW 42.56.080. For example,anagency may need to determine
whether a particular requester is authorized to receiverequested health carerecords pursuantto
RCW 70.02.030. Also,a courtorder (includinganinjunction under RCW 42.56.565 or RCW
71.09.120(3) barringaninmateor sexually violent predator fromreceiving a record) may restrictan
agency from releasingrecords to particular persons. RCW 42.56.080; WAC44-14-04003(1).
Therefore, depending upon the records requested and the laws thatgovern those records,

sometimes anagency may consider theidentity of a requester or need more information froma

requester.

C. Form of Request

No particular formof public recordsrequestis required by the PRA. See RCW 42.56.080; RCW
42.56.100; Hangartner v. City of Seattle (2004); WAC 44-14-03006. However, a request must provide
“fair notice” to the agency thatitis a PRArequest. Woodv. Lowe (2000); Germeau v. Mason County

(2012). Itmust providenoticethatitis a requestmade under the PRA. Hangartner v. City of Seattle

(2004); Wright v. State (2013). The PRA specifically allows personsto makerequests by mail, which
includes emailunder currenttechnology and practices.

Oral requests arenot prohibited by the PRA, but they can be problematic. A written requestis
advisablefor several reasons. Itconfirmsthedate on whichthe recordis requested. Italso clarifies
whatis beingrequested. Identification of the requesting party, with address and telephone number,
will also facilitatea request for clarification by the agency of any ambiguous requestor allow the
agencyto determineifa personhas the rightto a record that would normally be exempt. See WAC
44-14-03006. Forthesereasons,ifarequester makes an oral request, an agency may need to follow
up to confirmthe requestin writing.

Many agencies use public recordsrequests forms,and makethose forms available on their websites
or at their offices. These forms typicallyidentify whatinformationtheagency needs in order to
process a requestandsearch for records atthatagency and thus can help expedite the request
process. Anagency’s rules for submitting publicrecords requests mustbe reasonableand provide
the fullestassistancetoarequester. RCW 42.56.100.

Some laws outsidethe PRA require written requests for certain types of records.
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D. “Identifiable Records” Requirement

To obtainrecords under the PRA, a requester must ask for existing "identifiable public records." RCW
42.56.080; WAC 44-14-04002(2).

A record mustexistat the time of a request; a requester cannothavea “standing” requestfor
records thatmay be availablein thefuture. Sargentv. Seattle Police Dep’t (2011). An agency is not
requiredto create a record to respondto a PRArequest. Smith v. Okanogan County (2000); Fisher

Broadcasting v. Seattle (2014). However, electronic databases may presentuniqueissues. For

example, there is notalways a simpleanswer to when anagencyis producingan existingdocument
as comparedto creatinga new record. Fisher Broadcasting v. Seattle (2014). An agency needs to

look atthe specific facts of each case. Fisher Broadcasting v. Seattle (2014). An agency does not

have broad duties to respond to questions, doresearch, or give information thatis notan
identifiable public record. Limstrom v. Ladenburg (2002).

A requester satisfiesthe "identifiablerecord" requirement when he or she provides a "reasonable
description" of the record enablingtheagency to locatethe requested records. Bonamyv. City of
Seattle (1998); Hangartner v. City of Seattle (2004); Wright v. State (2013); WAC 44-14-04002.The
request must be for identifiablerecords or classes of records, so theagency cansearch for

potentially responsiverecords. Fisher Broadcasting v. Seattle (2014). A publicrecords request must

identify the records sought with “reasonableclarity.” Wrightv. State (2013).

However, the requester need not identify the record with precision. Arequester is notrequired to
use the exact name of the recordina PRA request.

An agency has a dutythatits procedures providethe “fullestassistance” toinquirers, RCW
42.56.100, which mayincludeassisting personsto fairly identify the documents requested. Agencies
canaskarequester to clarifyanunclear request. RCW 42.56.520.

Case Example: A person sends an email to an agency asking how it handles employment
discrimination claims. A second person requests a copy of the agency’s policy for handling
employment discrimination claims. Which of these requests is for "identifiable public records"?

Resolution: The second request is a request of “identifiable records” (the written policy). The first
request is not for “identifiable records” but rather for information.

E. Submitting PRA Requests

Requesters should send their PRA requests to the agency that has the records they seek. An agency
canadoptrules explainingthatrequests areto be directed to a specific person (such asthepublic
records officer) or to a specificaddress. See RCW 42.56.040; RCW 42.56.070(1); RCW 42.56.100;
Parmelee v. Clarke (2008). This process ensuresthatthe requestis received ina manner that

enables the agency to timely respond and to give the fullestassistanceto a requester.
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A requester should review the agency’s procedures to see what agency address to useto submitthe
request. The request should besubmitted to the agency’s public records officer.

1.7 Agencies Have Duties in Responding to Requests

An overview of anagency’s duties to process and respond to requests is availablein WAC44-14-
04003 and WAC 44-14-04004, respectively.

A. Initial Response Within Five Business Days

An agency must respond to a request for public records withinfive business days of receipt of the
request. RCW 42.56.520. Under RCW 1.12.040, the time allowed excludes theday of receipt from
the computation. Theinitial responseto the request must do one atleastone of the following: (1)
producethe requested records by makingthem availableforinspection atagency offices or by
mailing or emailing copies to the requester; (2) providean Internet address and link on theagency’s
website to the requested records;(3) acknowledge receipt of the request and givea reasonable
estimate of the time needed; or,4) deny all or partofthe requestinwriting. RCW 42.56.520. Each
type of initial responseis discussed below.

A request for voluminous records does notexcusean agency’s initial response within five business
days, even ifit maytake longer to producethe records. Zinkv. City of Mesa (2007) (requiringstrict

compliance). Seediscussionin Chapter 1.7D below regarding estimates of time for further response.
Whilethe PRA requires a written responseonly for denials of records (seealso RCW 42.56.210(3)),

agencies should nevertheless respond (or confirma verbal response) in writing (by email or letter) in
order to havea contemporaneous record of the responsein caseofa dispute. Also,ifanagency
does not find responsiverecords,itshouldexplain,in atleastgeneral terms, the places searched.
Neighborhood Alliance v. Spokane County (2011);see also Fisher Broadcasting v. Seattle (2014)

(agency should showitattempted to be helpful).

Under caselaw, the failureto respond within the five business days is a violation of the PRA and
entitles the requester to seek an award of attorneys' fees and statutory penalties. Westv.
Department of Natural Resources (2011).

B. Adequate Search

An agency must conductanadequate search for requested records. Neighborhood Alliance v.

Spokane County (2011); Fisher Broadcasting v. Seattle (2014); Block v. City of Gold Bar (2015). The

search mustbe reasonably calculated to uncover all relevantdocuments. /d. See also Nissen v.
Pierce County (2015) (searches for agency employees’ relevantrecords on non-agency devices).

An agency is notrequired to go outsideits own records inits search. Limstrom v. Ladenburg (2002);
Bldg. Indus. Ass’n of Wash .v. McCarthy (2009). As noted, a requester mustidentify the documents
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with sufficientclarity to allowtheagency to locatethem. Hangartner v. City of Seattle (2004); Hobbs

v. State (2014). An agency canaska requester to clarifytherequest to assistinthesearch.

C. ProducingRecords

The PRA states broadlythatanagencyshall makeavailableforinspectionand copyingall public
records, unless a specific exemption applies. RCW 42.56.070. (Theexemptions from disclosureare
discussed belowin Chapter 2). A requester has a rightto inspectand copy records, butis not
required to do both. WAC 44-14-07001(4). For example, a person may chooseto inspectall public

records on a certainsubjectbutaskfor a copy of only some of the records inspected. Also, a
requester may ask for copies of records withoutfirstinspectingtherecords atagency offices.

Agencies can producerecords ininstallments over time. RCW 42.56.550(6). However, even though

some of the records requested may be readily available, the agencyis notrequired to respondto a
request in piecemeal fashion. Ockerman v. King County Dept. of Dev. & Envtl. Servs (2000).

1. InternetLink

Records can be made available for inspection and copying by providing a link to the records on the
agency’s website although, if the requester cannot access records through the Internet, the agency
must provide either copies or access to the records from an agency computer. RCW 42.56.520.
("When an agency has maderecords available on its website, members of the public with computer
access should be encouraged to preserve taxpayer resources by accessing those records online.")
Agencies are encouraged to make commonly requested records available on agency websites. Laws
of 2010 c. 69 (see notes following RCW 42.56.520).

2. Inspection at Agency Offices

Public records mustbe made availableforinspection and copyingatagency offices duringthe
normal business hours of the agency for atleast30 hours per week (exceptinweeks thatinclude
state legal holidays) unlesstherequester and the agency agree on a different time. RCW 42.56.090.
The agency’s customary business hours mustbe posted on the agency’s website and also made
known to the public by other means. /d.

Requesters who chooseto inspectrecords atagency offices mayaskto bringintheir own copying
equipment, which anagency may allowifits businessisnotdisrupted andifredaction of records is
not needed. Typicallyifcopies arerequested duringaninspection,anagency promptly processes
the request for copies and notifies therequester when the documents areready. Ifthe amount of
requested documents is notvoluminous,andif staff resources permit, the agency often may copy
the documents whilethe requester waits. Use ofan agency’s copyingfacilities shouldnot
"unreasonably disruptthe operations of the agency." RCW 42.56.080.
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3. Charging for Records

Under the PRA, no one may be charged a fee for the inspection of public records. RCW 42.56.070;
WAC 44-14-07001(1). Consequently, no agency may chargea person for the time to search for
records for inspection.

The PRA sets out the parameters for agency copyingcharges atRCW 42.56.120,RCW 42.56.070 and
RCW 42.56.130. Other laws outsidethe PRA may also permitcharges. RCW 42.56.130.

Expenses for copyingrecords mustbelimited to "actual" costs of copyingas setby the agency. These
costs mayincludethepaper, inkand costper pagefor the use of copying equipment, together with
staffsalary expenseincurredin copying. Thecosts mayincludescanningfees. WAC 44-14-05002,

WAC 44-14-07003. Theagency mayalsochargetheactual costof postageand anyshippingor

mailing container. General administrative or overhead charges may notbe includedin copyingcosts.

Ifanagency has notcalculatedits actual copying cost per page, itis limited to a charge of 15 cents
per page. RCW 42.56.120; WAC 44-14-07001(2). Anagencyis not required to chargea fee for
copyingrecords butmay waiveits fees either on its own initiativeor atthe invitation of the
requester. WAC 44-14-07005.

An agency may requirea depositofup to 10 percent of the estimated costbefore copyingrecords.
RCW 42.56.120. Records may be providedininstallments,and anagency mayassesscopying
charges perinstallment. RCW 42.56.120. Ifaninstallmentofrecords is notpaidfororinspected, the
agency need not continueits responseto the request. RCW 42.56.120.

Case Example: A person requests the opportunity to inspect and copy certain documents from an
agency. The agency responds that some of the information in the records is exempt. The agency
offers to allow inspection of redacted documents (with the exempt information deleted) if the
requester will pay the costs of copying the redacted documents and the cost of the employee who
must locate, redact and copy the documents. Is the agency's offer consistent with RCW 42.56.120 and
.070(7)and (8)?

Resolution: No agency may charge for the right to inspect a document. Accordingly, it cannot ask the
requester to pay the costs of locating and redacting records to make them available for inspection.
An agency may charge for copies in accordance with its fee schedule.

D. Reasonable Time Estimate

The PRA recognizes that anagency may need more than fivebusiness daysto completea request.
Forbes v. City of Gold Bar (2012); Hobbs v. State (2014). Inthose situations, theagency must
estimate the additional time needed to respond based upon time needed to: (1) clarifya request;(2)

“locateand assemble” records to respond to the request; (3) contacta third party affected by the
request; or (4) determine whether any records arecovered by an exemption and should notbe
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disclosedinwholeorinpart. RCW 42.56.520. See also WAC44-14-04002 and WAC44-14-04003.
Each basis for needing additional timeis discussed below.

The PRA does not requirean agencyto providea written explanation of its time estimate. Ockerman
v. King County Dept. of Dev. & Envtl. Servs (2000). An agency may extend its initial estimate of time

when more time is needed than firstanticipated. Andrewsv. Wash. State Patrol (2014). The
“operative” word for the estimate of time is “reasonable.” Forbes v. City of Gold Bar (2012).

To providea "reasonable" estimate,an agency should notuse the sameestimate for every request.
WAC 44-14-04003. Anagencyshouldroughly calculatethe time itwill taketo respond to the
request and send estimates of varyinglengths, as appropriate./d. There is nostandard amountof

time for fulfillinga requestso reasonable estimates should vary. /d.

The PRA authorizes lawsuits challenging thereasonableness of an agency’s timeestimate. RCW
42.56.550(2). The burden of proof is on the agency to showthat its estimate was reasonable. /d.
When a person prevails againstanagencyinanactionseekingtherightto receivearesponseto a
public recordsrequestwithin a reasonabletime, that personis entitled to an award of attorney fees
andcostsincurredintheaction. RCW 42.56.550(4).

1. Requesting Clarification

An agency may need additionaltimeto clarify therequest. Ifan agency responseseeks clarification
of a request, the requester must clarify theintent or scope of the request. Arequester’s failure
clarify a requestexcuses the agency from respondingto the unclarified request. RCW 42.56.520;see
also Whitev. Skagit County and Island County (2015).

2. Locating and Assembling Records

An agency may need additionaltimeto locateand assemblerecords. And, the PRA recognizes that
agencies haveessential functionsin additionto providing publicrecords. RCW 42.56.100; WAC 44-
14-04001; Zink v. City of Mesa (2007). The Model Rules comment at WAC 44-14-04001 (cited in
Forbes v. City of Gold Bar (2012)) describes in part:

Requesters should keepin mind that all agencies haveessential functionsin addition to
providing public records. Agencies also havegreatly differingresources. Theactrecognizes
that agency publicrecords procedures should prevent "excessiveinterference" with the
other "essential functions" of the agency. [RCW 42.56.100]. Therefore, whileproviding
publicrecordsis anessential function ofanagency,itis notrequired to abandonits other,
nonpublic records functions. Agencies withouta full-time publicrecords officer may assign
staff part-timeto fulfillrecordsrequests, provided theagency is providing the "fullest
assistance"and the"most timely possible" action ontherequest. The proper level of
staffing for public recordsrequests will vary amongagencies, considering the complexity and
number of requests to that agency, agency resources, and the agency's other functions.
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A courtreviewingan agency’s estimate of time for assembling records may consider “the
circumstances” related to the request. Bartz v. Department of Corrections (2013). For example, the

Bartz courtconsidered the volume of potentially responsive records that needed to be reviewed, the
agency’s need to seek clarification, theagency’s reasonable explanation for the timeframe, and the
factthe agency provided records ininstallments. Thecourtin Ockerman v. King County Dept. of Dev.

& Envtl. Servs. (2000) considered thatthe records were in multiplelocations and were being used by
the prosecutor’s officein litigation. The courtin Forbes v. City of Gold Bar (2012) described thecity’s

responseas “reasonablein light of the difficulty thecity hadinretrieving the information and the
efforts itexpended to recover the information,” and referenced the Model Rules. The courtin West

v. Department of Licensing (2014) considered thatthe request was “complex and broad.” And the
courtinAndrews v. Wash. State Patrol (2014) said an agency may extend its time estimate if locating

records takes more time than initially anticipated.
3. Contacting Third Parties

An agency may need additionaltimeto contactthird parties. RCW 42.56.540 gives agencies the
“option” of notifying persons named in a record or to whom a record pertains, thatthe record has
been requested, unless the lawrequires such notice. Anagency may give such persons a reasonable
amount of time to seek aninjunctionagainstdisclosurebeforecomplying with a requestfor non-
exempt records. WAC 44-14-04003(11).

4. Reviewing for Exempt Content

An agency may need additionaltimeto review records for exempt content. Agencies arenot
relieved of their duties to respond to requests for public records becausean exemption applies.
RCW 42.56.210. An agency must determine ifall or only partofarecordis exempt. If onlypartofa
recordis exempt, an agency must withhold or redactonly the exempt information and disclosethe
rest of the document. Hearst Corp. v. Hoppe (1978);see also WAC 44-14-04004(4)(b)(i). Ifanentire
document is exempt, an agency must still provide therequester the basis for the exemption. (See

more detailed discussion of exemptions in Chapter 2).

E. Denials

When denyingaccess torecords inwholeorin part,agencies mustdo soinwritingand specify the
reasons for the denial. RCW 42.56.520; RCW 42.56.210(3). The written response mustidentify the
specific statutes relied upon by the agency to exempt the record or partof a record from disclosure

and must briefly explain how the exemptions apply to the records requested. RCW 42.56.210(3);
City of Lakewood v. Koenig (2014);see also White v. Skagit County and Island County (2015).

In order to comply withthe PRA andto create an adequate record for a reviewing court, the agency's
responseto arequest for documents mustincludea way to identify anyindividual records withheld
intheir entirety. Progressive Animal Welfare Soc'yv. University of Wash. (1994) (PAWS II); see also
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WAC 44-14-04004(4)(b)(ii). If challenged,an agencyis notlimited by the grounds in its initial written
denial anditmayargueadditional reasonsfor nondisclosureon judicial review. PAWS .

F. No Liability for Good Faith Response

A good faith decision by a publicagency to comply with the PRA andreleasea public record relieves
the agency or any public official or employee from liability arising fromthe disclosure. RCW
42.56.060. Thisimmunity applies to claims by third parties for damages arising fromthe release of
the records. For example, a third party named ina public record cannotsuccessfully suea public
agency under the PRA for a good faith release of that record on the basisthatthe disclosureviolated
the subject's privacy. There may be rights to sue under other statutes which may require
confidentiality provisions for certain types of records. The protection from liability by RCW
42.56.060 does not apply to the failureto discloseinformation thatshould have been disclosed. In
that situation, a courtmayaward penaltiesand attorneys' fees under RCW 42.56.550(4)to a

prevailing party even ifthe agencyacts in good faith. Amren v. City of Kalama (1997).

1.8 Agency Decisions May Be Reviewed Internally and In Court
A. Review by Agency of Its Own Denial

Agencies must establish procedures to promptly review decisions denyingaccesstorecords in whole
orinpart. RCW 42.56.520. Finalagencyactionthatgrants a requester the rightto seek judicial
review is deemed complete at the end of the second business day after anagency’s denial of the
rightto inspectany portion ofa record. This means thata requester mayfilea court casetwo
business days after theinitial denial regardless of whether the agency has completed its internal
review. WAC 44-14-08001; WAC44-14-08004. Arequester should consultanagency’s rulesor
procedures describingits internal reviews. And, a requester and an agency can agree to extend the

time to permit aninternal review. Note that anagency may curea PRA violation by voluntarily
remedying an alleged problemwhilethe request remains open and the agency is actively engagingin
efforts to fully respond to the request, soitis inthe requester’s interest to promptly communicate
concerns aboutanagency’s response. Hobbsv. State (2014).

B. Attorney General Review of Denial by State Agency

A requester may ask the Attorney General to review a state agency’s claimthata recordis exempt
from disclosure. RCW 42.56.530. The Office of the Attorney General will respond in writing whether
the recordis exempt. The right of review by the Attorney General does not extend to a delayin
producingrecords or failuretorespond to the request. RCW 42.56.530 does not allow the Attorney
General to formally review denials of requests by local agencies; however, the Attorney General’s
Officemay provideinformation and technical assistance under RCW 42.56.155. The review is
nonbindingand a requester is notrequired to seek review before goingto court.
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C. Third-Party Action to Prevent Disclosure

A third partywho is namedinarecord, or who is the subjectof a record, may seek an injunction to
prevent the disclosureofarecord. RCW 42.56.540. An agency may alsoseeka judicial
determination on whether a record should bedisclosed. Soterv. Cowles Publishing Co.(2007). The

actionto prevent disclosure may be filed in the superior court where that party resides or where the
recordis kept. Id. The requester is a necessary (required) party. Burtv. Department of Corrections
(2010).

The burden of proof is on the party seeking to block disclosure. Confederated Tribes of the Chehalis

Reservation v. Johnson (1998). An injunction requires proving both thata PRA exemption applies
andthat disclosure “would clearly notbe in the publicinterestand would substantially and

irreparably damageany person, or ... vital governmental functions.” Morgan v. City of Federal Way
(2009). See also Progressive Animal Welfare Soc'y v. University of Wash. (1994) (PAWS ).

Additional procedures may applytoinjunctionsregardingrecords requests frominmates or sexually
violent predators.RCW 42.56.565; RCW 71.09.120(3).

D. Filing Suit to Enforce the PRA

A records requester may go to courtto obtainthe requested records, orto challengea responsetoa
request or the reasonableness of an agency’s estimate of the time to providethe records. RCW
42.56.550;see generally WAC44-14-04004(4) and -08004(5). Note that anagency may cure a PRA
violation by voluntarily remedying an alleged problem whilethe request remains open and the

agencyis actively engagingin efforts to fully respond to the request. Therefore, prior to goingto
courtitisintherequester’s interestto promptly communicatewith anagency ifarequester has
concerns aboutthe agency’s action orinaction. Hobbsv. State (2014).

A personwho has been finally denied the opportunity to inspector copy a record requested under
the PRA may filea lawsuitin thesuperior court of the county in which a recordis kept(or, ifthe case
is againsta county,inthe adjoining county). RCW 42.56.550. See also WAC44-14-08004. The
agency has the burden to prove that a specific exemption applies to the record or part of the record

withheld from disclosure. Id.; Hearst Corp. v. Hoppe (1978). A courtwill interpret exemptions
narrowlyandinfavor of disclosure, RCW 42.56.030, and will order thedisclosure of a non-exempt

record “even though such examination may causeinconvenience or embarrassmentto public
officials or others” (language now codified at RCW 42.56.550(3)).

A personmayalsogoto superior courtand aska judgeto determine whether the agency’s estimate
of time to providethe records is indeed “reasonable.” RCW 42.56.550(2). The burden of proofis on
the agencyto proveits estimateis “reasonable.” Id. See also WAC44-14-08004(4).

The court’s review of the agency’s decisionis denovo (meaningthatthe courtreviews the matter on
its own, without regard to the decision of the agency). RCW 42.56.550(3).
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The procedurefor judicial reviewis setforthin RCW 42.56.550. Procedures mayincludea “show
cause” hearing, but cases under the PRA may also beresolved through summary judgment. Spokane
Research and Defense Fundv. City of Spokane (“Spokane Research 1V”) (2005). The court’s rules will
also governthe proceedings. More information about PRAcourtproceduresisin RCW 42.56.550
andthe Model Rules at WAC 44-14-08004. Courtprocedures arealso described inthecourt’s Civil
Rules. Some courts haveadopted local rules for PRAproceedings. See, e.g., Thurston County Local

Rule 16. And, a brochureon the courts’ website explainscivil proceedingsin superiorcourtfor
parties unrepresented by attorneys (“pro se” parties).

Requesters must startthese PRA actions againstagencies within a year of when the agencyclaims an
exemption or when it lastproduces recordsonaninstallmentbasis. RCW 42.56.550(6);seealso

Rental Housing Association of Puget Sound v. City of Des Moines (2009) and Klinkert v. Washington

State Criminal Justice Commission (2015). Some decisions applied a two-year statute of limitations
to PRA claims (Tobin v. Worden (2010), Reed v. Asotin, 917 F.Supp.2d (E.D.Wash.2013)); however,
see Bartz v. State Department of Corrections (2013) (applying one-year statute of limitations).

E. Attorneys' Fees, Costs, and Daily Penalty

A partywho "prevails" againstanagencyinalawsuitseekingeither to disclosea record or to receive
anappropriateresponsewithinareasonabletimeis entitled to recover costs and reasonable
attorneys'fees. RCW 42.56.550(4). Inaddition, thecourtmay award a statutory penalty of up to

$100 for each day that the agency denied the requester the rightto inspector get a copy of a public
record./d. The penaltyrangeis SOto $100. See also WAC 44-14-08004(7). Penalties may notbe
awarded to aninmate unless the courtfinds the agency acted in bad faith. RCW 42.56.565.

A requester is the"prevailing party"ifthefinal courthearingthe matter determines that the record
or portion of a record “should havebeen disclosed on request,” Spokane Research & Defense Fund v.
City of Spokane (“Spokane Research 1V”)) (2005), or that some other violation of the PRA occurred.
Doe | v. Washington State Patrol (1996). The requester also prevailsiftheagency “voluntarily”

provides the records improperly withheld after being sued. The award of reasonableattorneys' fees
to a prevailing partyis mandatory, although theamount is within the court's discretion. Progressive
Animal Welfare Soc'y v. University of Wash.(1994); Doe | v. Washington State Patrol (1996); Lindberg

v. Kitsap Cy. (1996); Amren v. City of Kalama (1997).

Penalties arenotmandatory and can be awarded within the court’s discretion. RCW 42.56.550(4). A

courtis to consider a nonexclusivelist of factors when assessinga penalty. Yousoufian v. Office of
Ron Sims (2004); Neighborhood Alliance v. Spokane County (2011). There are factors thatcan
increase(aggravate) a penalty and factors thatcan decrease(mitigate) a penalty.
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1.9 Other PRA Provisions

Other provisions of the PRA include:

e Training. EffectivelJuly1, 2014, publicrecordsofficersand elected localand elected
statewide officials mustreceive PRA training within 90 days of assumingtheir duties, and
must receive refresher training no later than four years later. RCW 42.56.152. The Attorney
General’s Officehas an Open Government Training Web page with more resources and

information.

e Indexing. There arecertainrecords indexingrequirements,and the requirements depend
upon whether the agencyis a stateor local agency. RCW 42.56.070. The requirement to
keep indices of publicrecordssetforthin RCW 42.56.070(3) is excusedifa localagency

makes an affirmativefindingthatmaintainingsuchanindex would be"unduly
burdensome." RCW 42.56.070(4). Astateagency must havea ruleon its systemfor

indexingcertain types of records as listed in RCW 42.56.070(5), including records itindexed
before 1990. A publicrecord maybe"relied on, used, or cited as precedent by an agency

againsta party" onlyifthatrecord has been includedinanindex availableto the public orif
the affected party has timely actual or constructive notice of thatrecord. RCW 42.56.070(6).
See also WAC44-14-03003.

e Exemptions. Chapter 2 of this manual describes exemptions fromdisclosure.

e Data Breaches. RCW 42.56.590 provides procedures for notice of security breaches of data
with personal information.

e AttorneyGeneral’s Office Assistance. The Attorney General’s Office may provide Model
Rules, as well as other information, technical assistance,and training. RCW 42.56.155; RCW
42.56.570.

Chapter2
PUBLIC RECORDS ACT — EXEMPTIONS

Chapter last revised: October 1, 2015

2.1 Exemptions Permit Withholding or Redaction of Records

Records must be produced upon request unless a law “exempts or prohibits disclosure of specific
information orrecords.” RCW 42.56.070(1). Theselaws arecalled “exemptions.” The PRA and other

statutes provide hundreds of very specific exemptions. Ifan exemption appliestoall or partofa
record, the exempt content can be withheld or deleted (redacted). Many courtcases interpretthese
exemptions, and new exemptions can be created or modified each year by the Legislature. Fora list
of these exemptions, see the linked table prepared by the Office of the Code Reviser (see the list
under “Schedule of Review,” then select the most recent year). The Public Records Exemptions
Accountability Committee (“Sunshine Committee”) is charged with reviewing exemptions in state
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lawand makingrecommendations for changes. RCW 42.56.140. A full treatment of all exemptions
is beyond the scope of this Open Government Resource Manual. Instead, this chapter provides
general guidance on exemptions and summarizes many of the ones most frequently encountered by
requesters and agencies.

A. Application of Exemptions

The PRA requires exemptions to be narrowly construed to promote the public policy of disclosure.
RCW 42.56.030. An agency canrefuseinspectionand copyingof publicrecords based on exemptions
found eitherinthe PRA orinan "other statute which exempts or prohibits disclosure of specific
information orrecords." RCW 42.56.070(1). Arecord or portion of a record must fitsquarely within
a specific exemptionin order to be withheld; otherwise, the withholdingis invalid. An exemption

will notbe inferred or presumed. Progressive Animal Welfare Soc'y. v. Univ. of Wash (1994) ("PAWS

II"). The "other statutes" provision does notallowa court"toimply exemptions but only allows
specific exemptions to stand." Brouillet v. Cowles Publishing Co (1990) (cited in PAWS II).

An agency must redactand producethe remainingparts of the records if exempt information can be
effectively deleted or if the exemption is found by a court to be “clearly unnecessary to protect any
individual’sright of privacy or any vital governmental function.” RCW 42.56.210(1); Resident Action

Council v. Seattle Housing Authority (2013). The existence of exempt records mustbe disclosed to
the requester. Sanders v. State (2010) (citingto PAWS ).

An agency cannotdefine the scope of a statutory exemption through rule-makingor policy. Servais
v. Port of Bellingham (1995). An agency agreement or promise not to disclosea record cannotcreate

an exemption that does not existinthe law. RCW 42.56.070(1); Spokane Police Guild v. Liquor
Control Bd. (1989).

Exemptions have been classified by the Washington Supreme Court as being of two primary types:
categorical, meaningthata particulartypeof information or record is exempt; and conditional,
meaningthat exempting a record depends on the effect on a privacyrightor government interest.
Resident Action Councilv. Seattle Housing Authority (2013).

Exemptions withinthe PRA can be "permissiverather than mandatory." 1980 Att'y Gen. Op. No. 1.

Therefore, anagency has the discretion to disclosean exempt record. However, there are instances
when disclosureis prohibited and whereanagency has nodiscretionto disclosetherecord,suchas
producinglists ofindividual in responseto requests for commercial purposes. RCW 42.56.070(9).

”u
1,

Laws outsidethe PRA use a variety of terms such as “confidential,” “privileged,” or “shall notbe
disclosed,” to create exemptions. “Other statutes” can be found instatelaws, federal laws and
regulations,and courtrules. See, e.g., Progressive Animal Welfare Soc'y v. University of Wash
(1994)(“PAWS II") (other state laws); O’Connorv. DSHS (2001) (courtrules); Ameriquest v. Office of

the Attorney General (2013)(federal laws and rules). If another statute does not conflict with the PRA

and either exempts or prohibits disclosure of specific publicrecordsin their entirety; then the
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records may be withheld despite the redaction requirements in RCW 42.56.210(1). Progressive
Animal Welfare Soc'y v. University of Wash (1994)(“PAWS II”). Other statutes outsidethe PRA
typically prohibitdisclosureand mayimposepenalties if the prohibitionisviolated. See, for
example, Chapter 70.02 RCW (Health CareInformation Act), Chapter 13.50 RCW (Juvenile Records
Act), and RCW 74.04.060 (public assistance records). Whilesome other statutes providean

“exclusive process” outsidethe PRA to producerecords,itis not necessarytodosoinorder to
qualifyasan “other statute” under RCW 42.56.070(1). Fisher Broadcasting Co. v. Seattle (2014).
Additionally, the Washington State Constitution grants the Governor a qualified gubernatorial

privilegeinresponsetoa PRA request for policymaking communications with advisors. Freedom
Foundation v. Gregoire (2013).

The descriptions of exemptions below address both exemptions found inthe PRA as well as “other
statute” exemptions related to the records addressed. This chapter does notaddress all exemptions
indetail butinstead focuses onthosethat aremost frequently applied or have been interpreted by
the courts.

B. No Stand-Alone "Privacy" Exemption

The PRA does not havea stand-alone “privacy” exemption. The PRA has a description of when
privacyisinvaded, described atRCW 42.56.050, butthat statute is notan exemption. RCW
42.56.050 expressly states thatitdoes not, byitself, “create any right of privacy beyond thoserights
that arespecified in this chapter as express exemptions fromthe public's rightto inspect, examine,
or copy publicrecords.” RCW 42.56.050 also explains that, when an exemption within the PRA
protects “privacy,” itallows withholding onlyif disclosure: (1) would be highly offensiveto a
reasonableperson,and(2)is notof legitimate concernto the public. This two-parttestrequires
proof of both elements. King County v. Sheehan (2002).

An agency exempting information froma record must do so based upon some statute other than
RCW 42.56.050 (See Chapter 2.1A above). Some exemptions incorporate privacy as one of the

elements that must be met for the exemption to apply,and when they do, anagency then looks to
what constitutes aninvasion of privacyunder RCW 42.56.050. RCW 42.56.230(3), RCW 42.56.230(4),
and RCW 42.56.240(1). For example, personal informationin agency employeefiles is exempt if
disclosurewould violatethe employee's rightto "privacy." RCW 42.56.230(2). The Washington

Supreme Court has found thatprivacyis a guiding principlefor the creation and application of
certain exemptions, observing that “PRA’s exemptions are provided solely to protect relevant privacy
rights or vital government interestthat sometimes outweigh the PRA’s broad policyinfavor of
disclosingrecords.” ResidentAction Council v. Seattle Housing Authority (2013). When records are

exempt intheir entirety under a statute, the issue of whether anidentified individual’srightto
privacy would beviolated need not be addressed. Planned Parenthood v. Bloedow (2015). In
Predisik v. Spokane School District No. 81 (2015), the Supreme Court further explained thata person

has a rightto privacy under the PRA only in matters concerningthe “privatelife.”
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2.2 There Are Several Types of Exemptions
A. Exemptions of General Applicability

1. Deliberative Process and Drafts: RCW 42.56.280

Preliminary drafts or reccommendations, notes and intra-agency communications may be withheld by
anagencyifthey pertainto the agency's deliberative process and show the exchange of opinions
withinanagency before it reaches a decision or takes an action. The purpose of this exemption
limits its scope. Progressive Animal Welfare Soc'y v. University of Wash. (1994)(“PAWS II"); Hearst

Corp. v. Hoppe (1978). Its purposeis to "protect the give and take of deliberations necessary to
formulation of agency policy." Hearst Corp. v. Hoppe (1978); Progressive Animal Welfare Soc'y v.

University of Wash. (1994)(“PAWS II”). ltonly protects records duringa limited window of time

whilethe actionis “pending,” and the withheld records areno longer exempt after final actionis
taken.

The test to determine whether a recordis covered by this exemption has been summarized by the
Washington Supreme Court as follows:

In order to rely on this exemption, an agency must showthat the records contain
predecisional opinions or recommendations of subordinates expressed as partofa
deliberative process;thatdisclosurewould beinjurious to the deliberative or consultative
function of the process;thatdisclosure would inhibit the flow of recommendations,
observations, and opinions; and finally, thatthe materials covered by the exemption reflect
policy recommendations and opinions and notraw factual data on which a decisionisbased.
PAWSII. Itis not, however, required that documents be prepared by subordinates to be

exempt.

ACLU v. City of Seattle (2004).

The exemption applies only to documents thatare partof the deliberative or policy-making process;
records aboutimplementing policy arenotcovered. Cowles Publishing v. City of Spokane (1993). For

this reason, inter-agency (as opposed tointra-agency) discussions probably are notcovered by this
exemption. Columbian Publishing Co. v. City of Vancouver (1983).

Matters thatare factual, or thatareassumed to be factual for discussion purposes, mustbe
disclosed. Brouilletv. Cowles Publishing Co (1990); Hearst Corp. v. Hoppe (1978) (description of a

taxpayer's homeby a field assessor treated as fact by agency appraisers). Thus, unless disclosure of
the records would reveal or exposethe deliberative process, as distinctfromthe facts used to make
a decision, theexemption does not apply. Hearst Corp. v. Hoppe (1978).

Additionally, under this statute, records are notexempt if “publicly cited in connection with an
agency action.” Therefore, an evaluation of a real property site requested by a city attorney was not
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exempt from disclosure under the deliberative process exemption where it was cited as the basisfor
a final action. Overlake Fund v. City of Bellevue, (1991), (1994) (study ultimately withheld on other
grounds). Subjective evaluations are notexempt under this exemptionifthey aretreated as raw
factual data and notsubjectto further deliberation and consideration. Progressive Animal Welfare
Soc'y v. University of Wash (1994)(“PAWS II”); Hearst Corp. v. Hoppe (1978).

Importantly, oncethe policies or recommendations areimplemented, those recommendations,
drafts,and opinions ceaseto be protected under this exemption. Progressive Animal Welfare Soc'y
v. University of Wash. (1994)(“PAWS II").

2. Litigation and Legal Information

a. “Controversy” Exemption: RCW 42.56.290

This provision exempts records related to a controversyinvolvingtheagencyas a partyina lawsuit
where records would notbe availableto other parties under the courtrules. A"controversy"
covered by this exemptionincludes threatened, actual, or completed litigation. Dawson v. Daly
(1993).

Ifanagency is a partytoa controversy, the agency may withhold records thatnormally would be
privileged under litigationdiscovery rules (commonly called the “work product” doctrine). A
document is work productifan attorney preparesitin confidenceandinanticipationoflitigationor
itis prepared by another at the attorney’s request. For example, a study of the economic viability of
hotels of various sizes, commissioned by a city attorney's office to determine the city's potential
liability for a constitutional takings claim, qualified as work productand was insulated from
disclosure. Overlake Fund v. City of Bellevue (1994). Notes of interviews conducted by an

investigator atthe attorney’s direction are protected ifthe records arerelevanttoand reasonably
connected to an anticipated lawsuit even if the controversyis notidentified in the records and the
lawsuithas notyet been filed. See Soter v. Cowles Publishing Co. (2007) and seegenerally Public

Records:The Attorney-Client Privilege and Work Product Doctrine— Guidance on RecurringIssues
(Washington State Attorney General’s Office) (Dec. 1, 2004).

b. Attorney/Client Privileged Records: RCW 5.60.060(2)

Inaddition to the PRA exemption for records related to a controversy,informationinrecords may be
exempt from production ifitconstitutes privileged attorney-client communications. The Washington
Supreme Courtin Hangartner v. City of Seattle (2004) ruled that RCW 5.60.060(2), the statute
codifyingthecommon law attorney-client privilege, is an “other statute” exemption under RCW

42.56.070(1). Accordingly, records or portions of records covered by the attorney-clientprivilegeare
exempt from disclosure. See generally WAC 44-14-06002(3). This privilege protects communications

and advicebetween attorneys and their clients butnot records prepared for reasons other than
communicatingwith an attorney. See Morgan v. City of Federal Way (2009) and Sanders v. State
(2010).
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c. Mediation Communications: RCW 42.56.600

Communications in the context of mediation thatareprivileged under chapter 7.07 RCW are exempt

from production. RCW 7.07.070 states that mediation communications are confidential as agreed by
the parties or as covered by other laws.

3. Security and Terrorism

RCW 42.56.420 provides exemptions fromdisclosure based on the impactthe disclosure of the
records may haveon physical orinformation security. This statute exempts the following categories
of records:

(1) Records designed to respond to criminal terroristacts, when release could significantly
disruptthe conductof government and aresubstantially likely to threaten public safety
including vulnerability assessments and plans and records exemptunder federal law

(2) Vulnerability assessments and emergency or escaperesponse plans atcorrectional
facilities or secure treatment facilities for civilly committed sexually violent predators

(3) Comprehensivesafeschool plans

(4) Information abouttheinfrastructureand security of computer and telecommunications
networks that, if released, would increaserisk to their confidentiality, integrity or availability

(5) System security and emergency preparedness plansfor transportation systems.

In Northwest Gas Association v. Washington Utilities and Transportation Commission (2007), the

Court of Appeals interpreted subsection (1) of this statuteto exempt pipelineshapefiledata because
the information was initially collected and then maintained to prevent, mitigateor respond to
criminalterroristacts.

B. Personal Information

"Personal information"isinformation thatis "peculiar or proper to privateconcerns." Lindeman v.
Kelso School Dist. No. 458 (2007). Although the PRA is intended to enablecitizens toretain
sovereignty over government and to demand full access to information relating to our government's

activities, the PRA was “not intended to make iteasier for the public to obtain personal information
aboutindividuals who have become subjectto government action dueto personal factors....Such
personal information generally hasno bearing on how our government operates.” Lindeman;
Delong v. Parmelee (2010). “Personal information” has a different meaningthan “privacy.”

Lindeman. Some exemptions listwhatis “personalinformation” and some exemptions alsoinclude
invasion of “privacy” as a required element. The discussion of “invasion of privacy”is in Chapter
2.1B.
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1. Student, Institutional Residents, and Public Assistance Records:
RCW 42.56.230(1)

This exemption covers “personal information” held by agencies infiles keptfor public assistance or
public health clients, students, and residents of public institutions. Although a record may include
information aboutsuch persons, theinformation might not satisfy all the provisions of the
exemption and thus that information would notbe exempt from disclosure. For example, a
surveillancevideo recorded on a school bus was not considered to be “personal information”

maintainedina studentfileand was found to not be exempt under this provision. Lindeman v. Kelso

School Dist. No. 458 (2007). As an exception to this exemption, in Oliver v. Harborview Med. Ctr.
(1980), a patientwas allowed copies of her own medical records. (Note that sincethe decisionin

Oliver, disclosure of health carerecords isnowaddressed in specific statutes at RCW 42.56.360 and
the statutes listed there includechapter 70.02 RCW. See more detailed discussion of health care

records in Chapter 2.2F).

2. Child Information: RCW 42.56.230(2)

Personal information of children and their family members or guardiansis exempt when held in
licensed child carefiles of the Department of Early Learningand by any other public or nonprofit
programservingor applyingto children or students, including parksand recreation and after-school
programs, except that emergency contactinformation can beproducedin emergency situations.

3. Personal Information of Public Employees: RCW 42.56.230(3)
(See Chapter 2.2C below)

The extent to whichinformation aboutemployees can be considered privateand of nolegitimate
concernto the public has notbeen fully defined. Protection has been applied tointimate details of
personal lifethata person “does not expose to the public eye, but keeps entirely to himselfor at
most reveals only to his family or close personal friends.” Bellevue John Does 1-11 v. Bellevue Sch.

Dist. (2008). Exemption of public employeeinformationisdiscussed in moredetail below.

4. Taxpayer Information: RCW 42.56.230(4)

This exemption appliestoinformation abouttaxpayersandincorporates the prohibitionsin RCW
84.08.210,RCW 82.32.330,84.40.020,84.40.340, or a city B&O tax ordinance authorized under RCW
35.102.145. The most common prohibitionapplied hereis RCW 82.32.330, which provides thattax
returns (filed with the Department of Revenue) and tax information abouta specificoridentifiable

taxpayer areconfidential, subjectto specificexceptions.

Inaddition, information is exempt ifitwould violatethe taxpayer’s rightto privacy or cause unfair
competitive disadvantage. See Van Buren v. Miller (1979) (information relied upon by the assessor
to make valuationisnot private); Hearst Corp. v. Hoppe (1978).
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5. Financial Account Information: RCW 42.56.230(5)

This exemption for bankingand financialaccountinformationisdesigned tolimittherisk of identity
theft and protects accountnumbers and information such as social security numbers, tax payer
identification numbers, drivers’ license numbers and other information listed in the definition of
financialinformationin RCW 9.35.005. Disclosurecan occur if required by other law.

6. Small Loan Information: RCW 42.56.230(6)

This exemption protects personal and financial information about borrowers held in the Department
of Financial Institutions databasethatlicensed lenders consultto determine if they are eligible to

receive a small loan.

7. Vehicle Licensing Applications: RCW 42.56.230(7)

Records provided by applicants for driver’s licenses or stateidenticardsto proveidentity and other
factors is protected from disclosure, as isinformation thatshows a person failed to register with the
selectiveservice. Vehicleand boatregistration or licensing records are exempt if they reveal that a
personserves as an undercover law enforcement officer or conducts other types of confidential
investigations.

8. Industrial Insurance Structured Settlements: RCW 42.56.230(8)

In2014, a provision wasadded to exempt all information related to these agreements, except for
final orders fromthe Board of Industrial Insurance Appeals.

C. Public Employee Records

1. Exemption of Personal Information: RCW 42.56.230(3)

Personal information of employees is exempt ifitviolates their rightto privacy as defined in RCW
42.56.050. Whatis determined to be personal information of public employees has been evolving
through caselaw. This exemption requires a showingthatthe information aboutan employee would
be “highly offensive” ifdisclosed and is not of “legitimate” public concern. Therefore, the
application of this exemption can vary depending on the circumstancesinvolved. Predisikv. Spokane
School District No. 81 (2015) (privacy rightunder PRAdepends upon the types of facts disclosed and

is notamenableto a bright-linerule). Theexemption includes records infiles for currentand former
employees, whether held by an employingagency or other agency, such as a retirement system.
Seattle Fire Fighters Union, Local No. 27, v. Hollister (1987); Belenski v. Jefferson County
(2015)(former employee records). Courts haveanalyzed whatis “personal information” of public

employees inthe followingareas:
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a. Employees’ Public Conduct: Disclosure of police officer’s involvementat a bachelor
party/strip showata privateclub was nothighly offensive becausethe conductoccurredin
front of more than 40 people. Spokane Police Guild v. State Liquor Control Bd. (1989).
Misconductonthe job and off-duty actions that “bear on ability to perform” public office

are“not private, intimate, personal details” of a state patrol officer’s life, butare of public
concern. Cowles Publ’g Co. v. State Patrol (1988).

b. Employees’ Emails and Text Messages: Emails and text messages involving publicagency
business clearly are publicrecords subjectto disclosure. However, the “personal
information exemption” may apply toinformation within those emailsthatwould be highly
offensiveand of no legitimatepublicinterestifreleased. Even if the content of some
employee emails is exempt becauseitis personaland unrelated to government operations
andsolelyrelated to the employee’s personal life,informationaboutthe number of
personal emailssentandthetime spent transmitting them is of public concernand should
be disclosed. Tiberino v. Spokane County (2000). Text messages sent and received from a
government employee’s privatecell phonearepublicrecordsiftheysatisfy thedefinition of
“publicrecord”atRCW 42.56.010(3). Nissenv. Pierce County (2015).

c¢. Employee Evaluations: Courts have held disclosure of an employee's performance
evaluations with no discussion of specific incidents of misconductis presumed to be highly
offensiveand of no legitimate concern to the public. Dawson v. Daly (1993); Brown v.

Seattle Public Schools (1993). Disclosure of this information between a public employeeand

supervisor normally serves no legitimate publicinterestand would impairthe candidness of
evaluationsand employee moraleif made public to anyoneupon request. However, the
performanceevaluation of a city manager - the city's chief executive officer, its leader,and a
public figure-was notexempt becauseitwas of legitimate concern to the public.Spokane
Research & Defense Fund v. City of Spokane (2000).

d. Personnel Complaints and Investigations: Multiplecourtopinionshaveaddressed the
disclosure of personnel investigations. Ifthe misconductis substantiated or disciplinary
action has been taken, these records areto be disclosed becausethey are of legitimate
interestto the public, evenifembarrassingtothe employee. See Brouillet v. Cowles

Publishing Co (1990) (records of teacher certificaterevocation records are of legitimate
publicinterest); Morganv. Federal Way (2009) (investigated and substantiated allegations

of inappropriate behavior by a municipal courtjudgein dealing with others are of
“substantial” publicinterest). In Bellevue John Does 1-11v. Bellevue Sch. Dist. (2008), the
Washington Supreme Court confirmed that teachers haveno rightto privacyin complaints
of sexual misconductthataresubstantiated or when disciplinary actionistaken. The

Bellevue John Does decision also held thatdisclosing “letters of direction” discussing alleged
misconductthatwas not substantiated is not “highly offensive” to the employee if
identifyinginformationisredacted. Unsubstantiated allegationsare considered “personal
information” thatcan be exempt from production if the standard of the “right to privacy”in
RCW 42.56.050is met.
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The Washington Supreme Court further addressed theissue of the extent to which
unsubstantiated allegations can bedisclosed in Bainbridge Island Police Guild v. City of

Puyallup (2011). Inthat case, the requester asked for the records regardinganinvestigation
of sexual misconductby a police officer by name. The courtheld that the unsubstantiated
allegation of such misconductwas “personalinformation” and release would be “highly
offensive” ifreleased, but that the public’s legitimate concernintheinvestigation would be
satisfied by redacting theidentity of the officer. The Washington Supreme Court has also
held that records showing employees on administrative leave while their employer
investigates allegations of misconduct, but which do not describe the allegations, do not

implicatethe privacy rights of the employees and must be disclosed. Predisik v. Spokane
Sch. Dist. No. 81(2015). In West v. Port of Olympia (2014), the court of appeals held that
unsubstantiated allegations concerning accounting procedures, disposal of environmentally

sensitive materials, and violation of port policies regarding working on holidays would not
be highly offensiveto the reasonable person and thus would bedisclosed. Identities of high-
ranking police officials was found to be of greater interestto the public and of legitimate
public concern with fewer privacy rights attached even when misconductwas not
established in City of Fife v. Hicks (2015).

e. Employee Whistleblowers: The identity of state employees filing complaints with an ethics
board or makinga whistleblower complaintto the state auditor or other public officialis
protected from disclosureunder RCW 42.56.240(11).

f. OtherTypes of Employee Information:

Settlement Agreements. Settlement agreements between employees and their employer

areof legitimatepublic concernand mustbedisclosed, even if they were intended to be
confidential. Butinformationin a settlement agreement is exempt from disclosurebased on
the rightto privacy, ifitconcerns intimate details of employee's personal and/or privatelife.
Yakima Newspapers, Inc. v. City of Yakima (1995).

Salary and BenefitInformation. Salary and benefitinformation of publicemployees is

normally open to the public ( Tacoma Pub. Library v. Woessner (1998)), except that salary

survey information collected from private employers used for state ferry employees is
exempt from disclosureunder RCW 42.56.250(7).

Other Information. The extent to which information aboutemployees can be considered to

be privateand of no legitimate concern to the public has notbeen fully defined but has been
addressed as applyingtointimatedetails of personal lifethata person “does not exposeto
the public eye, but keeps entirelyto himselfor atmost reveals only to his family or close
personal friends.” Bellevue John Does 1-11 v. Bellevue Sch. Dist. (2008). The discussion of

“invasion of privacy”isin Chapter 2.1B. Informationthatcould be protected includes health
information, marital status, disability, and reasonableaccommodations. However, the
abilitytousea listof the names and ranks of law enforcement officers to locate other
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publicly availableinformation that could reveal privateinformation aboutthe officers was
not accepted as a basisto exempt that listfromdisclosure. King County v. Sheehan (2002).

2. Test and Exam Questions: RCW 42.56.250(1)

“Test questions, scoring keys,and other examination data used to administer a license, employment,
or academic examination” areexempt becausedisclosurewould givean undueadvantageto
applicantsfor licenses or jobs.

3. Applicants for Public Employment: RCW 42.56.250(2)

Names of applicantsandtheirjob applicationsand accompanying materials are exempt from
disclosure. See Beltran v. Dep't Social & Health Services (1999).

Ifanapplicantis hired, someagencies do not consider this exemption to apply to that applicant’s
records. Instead, the agencies look to exemptions suchas RCW 42.56.230(3) and RCW 42.56.250(3)
to decide whether or not to disclose personalinformation fromtheserecords.

4. Public Employees’ Home Information and Identification: RCW
42.56.250(3) and (8)

For public employees, volunteers, and individual home health care workers, this section exempts
their home addresses and telephone numbers, personal cell phone numbers and email addresses,
socialsecurity and driver’s licenses or stateidenticard numbers,and emergency contactinformation.
For their dependents, similarinformationis exemptexcept that dates of birth areadded as exempt
anddriver’s licenseandidenticard numbers arenotlisted here. For employees of criminal justice
agencies, their photographs and month and year of birth arealso exempt, except if requested by the
news media. This sectionis intended to protect these employees from the offender population, as
shown by the exclusionfromthe definition of news media of persons heldin custody of these
agencies.

The statute provides thatthis exemption applies toinformation held in personnel and employment-
related records. However, personal emailaddresses of city councilmembers used to conduct city
business werefound not to be exempt, becausethey were not part of personnel records or
employment-related records. Mechling v. City of Monroe (2009).

5. Discrimination and Unfair Labor Practice Investigations: RCW
42.56.250(4) and RCW 42.56.250(5)

Identification of employees seeking adviceto determine their rights about possible claims of
discrimination againstthemis exempt when employees ask thattheir names be withheld; no
showingofa riskof harmis required as isrequired for criminal investigations. RCW 42.56.250(5).

Additionally, all records compiled duringinvestigations by employers into unfair labor practices or
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employment discrimination claims are exempt whilethose investigationsarein process. RCW

42.56.250(5).

D. Several Exemptions Relate to Law Enforcement Information

1. Investigative Records: RCW 42.56.240(1)

The PRA exempts “intelligenceinformation” and “specific investigative records” compiled by
investigative, law enforcement, penology, and professional disciplinary agencies if theinformationis
“essential to effective law enforcement” or needed to protect a person’s privacy rights. "Specific...
investigativerecords" arethe resultof aninvestigation focusing on a particular person, Laborers Int'l
Union of North America, Local No. 374 v. City of Aberdeen (1982), or aninvestigation to ferret out

criminal activity or to shed lighton specificmisconduct. Dawson v. Daly (1993); Columbian
Publishing v. City of Vancouver (1983); City of Fife v. Hicks (2015). Ifa law enforcement agency

maintainsreports as partofa routineadministrative procedure, and notas the resultof a specific
complaintor allegationof misconduct, thereports arenot investigativerecords within the terms of
this exemption. For example, "Use of Force Administrative Reports" prepared by police whenever
there is contactbetween a K-9 unitdog and a person were held not within the investigative
information exemption. Cowles Publishing v. City of Spokane (1993).

"Investigative, law enforcement, and penology agencies" areagencies havingauthority to investigate
and penalize, such as thepolice, the policeinternal affairsinvestigation unit, the Public Disclosure
Commission, medical disciplinary boards, or a local health department. An investigativeagency may
exempt onlythose records madeinits investigative function. Columbian Publishing v. City of

Vancouver (1983) (a general inquiryinto agency personnel matters is notan "investigation" as
contemplated by the PRA, even ifit's performed by law enforcement officers). Caselaw under this
section has focused moreon criminaland law enforcement agencies and less on professional
disciplinary agencies. Apersonnel investigation by a criminal justiceagency thatis notactinginits
law enforcement capacity will be scrutinized to determine the impacton anylaw enforcement
activities of the agency. For example, Department of Corrections’ investigations of its medical
staff’s conduct were held not to be “essential to effective law enforcement” and could notbe
exempted under the narrowapplication of RCW 42.56.240(1). Prison Legal News, Inc. v. Dep’t of

Corrections (2005). See also Brouilletv. Cowles Publishing Co.(1990) (revocation of teacher

certificates was notexempt).

The contents of an open, ongoing criminalinvestigation are generally exempt from disclosure
because premature disclosure could jeopardize the investigation. Newman v. King County (1997);

Ashley v. Washington State Public Disclosure Comm’n (1977).0nce the investigationis completed,
the records mustbe made available. Sargentv. Seattle Police Department (2013). Once the criminal

caseis referred to a prosecutor for a charging decision, theinvestigationis considered completeand
the records of the investigation arenolonger categorically exempteven ifthe matter is later
referred back for additionalinvestigation. Sargentv. Seattle Police Department (2013). Instead, the
records aresubjecttodisclosureunless thelaw enforcement agency can provethat nondisclosure of
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the informationisessential to effective law enforcement, or disclosure would violatea person’s right
to privacy./d. Additionally, theexemption does not apply categorically to criminal investigation
records thatarepart of a related internal investigation;theagency has the burden of provingany
withheld parts of internal filesareessential to effective law enforcement. /d.

An agency may withhold specific records of completed investigationsif their disclosure would
jeopardize witnesses or discourage potential sources of information from coming forward in the
future. Cowles Publ’g Co. v. State Patrol (1988); Tacoma News, Inc. v. Tacoma-Pierce County Health

Dep't (1989). The names of complainants, witnesses, and officers contained in policeinternal
investigation unit (11U) files of sustained complaints are exempt from disclosure becausethellU
process is vital to law enforcement, and officers would bereluctantto be candid if they thought their
identities would bedisclosed. Thesubstanceofthe files is, however, not exempt. Cowles Publ’g Co.
v. State Patrol (1988). When the identity of the officer who was the subjectof the investigationis

well known through other sources, exemption of the name is notessential to effective law
enforcement. Ames v. City of Fircrest (1993). The Cowles courtheld that the redaction of officers'

names inthe lIUfiles was notnecessary to protect their privacy. In City of Fife v. Hicks (2015), the

courtheld that the identity of high-ranking police officials who were the subjectof aninvestigationis
inherently a matter of greater interest to the public.

2. Identity of Complainants, Witnesses, and Victims: RCW
42.56.240(2) and RCW 42.56.240(5)

The identity of victims and witnessesis protected in two places in this partofthe PRA. Sargentv.
Seattle Police Department (2013). Under RCW 42.56.240(1), addressed above, disclosurecan be
prevented due to the chilling effect on other witnesses if their identity will bedisclosed. Under RCW
42.56.240(2), witness and victimidentities canbe protected if “disclosure would endanger any
person’s life, physical safety, or property.” Also,ifthe witness or victimrequests nondisclosure of his

or her identity, the identity can presumptively be withheld but the courts havenot clearly
determined whether potential harmmustalso bedemonstrated.

The agency has the burden of showingthatthe exemption requirements aremet, anditcannot
asserta categorical exemption for this information. An agency need not verify the accuracy of the
alleged endangerment, but the desirefor nondisclosure mustbebased upon risk of harmrather than
mere embarrassmentatthe prospectofdisclosure. Agencies shouldinquireaboutendangerment at
anearlystageof the complaintprocess. Ageneral allegation of the chilling effector endangerment
is notsufficient,and the agency must produce evidence to supportthe exemption. Sargent v. Seattle
Police Department (2013).

For child victims of sexual assault, RCW 42.56.240(5) lists s pecific items of identifyinginformation

that areto be redacted from records, including therelationship with thealleged perpetrator. In
Koenig v. City of Des Moines (2006), the court held that this statuterequires disclosure of victim

information with redaction only of the specified identifiers, even if the requester knows the identity
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of the childvictimand requests therecord by the victim’s name. Personal details of the assault
cannotbe redacted on the basis of embarrassmentor violation of rightto privacy.

3. Sex Offender Records: RCW 42.56.240(3), RCW 42.56.240(8),
RCW 71.09.080

Law enforcement investigative reports on sex offenders that are transferred to the Washington
Association of Sheriffs and Police Chiefs are exempt under RCW 42.56.240(3), butsome information

reported about offenders that is relevantand necessary under community protectionand
notification statutes such as RCW 4.24.550 may be disclosed. The Association mustrefer requesters
to local law enforcement agencies when itreceives such a requestbut has no further obligation to
respond. Information submitted to the statewide sex offender and notification program by persons
askingtobe notified aboutthe releaseof a registered sex offender is exempt under RCW

42.56.240(8).

In Koenig v. Thurston County (2012),the Washington Supreme Court held that special sex offender

sentencingalternative (SSOSA) evaluationsand impactstatements fromvictims of sex offenders
were not exempt from disclosureas investigativerecords under RCW 42.56.240. Not all records held
by a prosecutor are protected by this exemption. Victimimpactstatements and SSOSA evaluations
arenot designed or intended to uncover or investigate criminal activity butinstead areused to
determine anappropriate penalty for an offender and thus cannotbe exempted under this statute.

The medical and treatment records of sexually violent predators who have been civillyconfined to
securefacilities atthe end of criminal sentences are protected from disclosure exceptto the
committed persons, their attorneys, and others involved in the systemwho havea need for the
records. RCW 71.09.080(3). Additionally, theseindividualsareconsidered to be residents of state
institutions whose personalinformationissubjectto the exemption in RCW 42.56.230(1). However,
agencies mayreleaseinformationrelevantand necessaryto protect the public aboutsex offenders
under RCW 4.24.550.

4. Criminal Records Privacy Act (Chapter 10.97 RCW)

This actdeals with disclosure of "criminal history record information," whichis defined as
information contained in records collected onindividuals by criminal justiceagencies, other than
courts.RCW 10.97.030(1). Thesedocuments includeidentifiable descriptionsandrecordsof arrests,

detentions, indictments, and criminal charges, and any dispositions, including sentences, correctional
supervision,andrelease. An agency may freely disclose criminal history record information which
pertains toanincidentthatoccurred within the lasttwelve months for which a personis currently
being processed by the criminaljusticesystem. RCW 10.97.050(2). Also, "conviction data" may be

disseminated freelyatanytime. RCW 10.97.050(1). "Nonconviction data" may not be copied by the
public, butmay be inspected without copyingifitis notsubjectto any PRA disclosure exemption.
Bainbridge Island Police Guild v. City of Puyallup (2011).
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Additionally, thesubject of the records caninspectand reviewthe records and can obtain a copy of
personal nonconviction data ifthecriminal justiceagency has verified the person’s identity. RCW
10.97.080. This statute provides thatthe PRA must not be construed to allow any other copying of
nonconviction data.

Investigativeinformation does notfall within the definition of "criminal history record information."
Releaseof policeinvestigativeinformationis covered by the PRA in RCW 42.56.240, discussed in

Chapter 2.2D1 above.

5. Miscellaneous Law Enforcement-Related Exemptions

Concealed pistol licenses: RCW 42.56.240(4)
Statewide, local orregionalgangdatabase: RCW 42.56.240(6)
Electronic sales tracking systemfor ephedrineand related products: RCW 42.56.240(7)

o0 T

Security alarmsystemand vacationcrimewatch program participants: RCW
42.56.240(9)

Felony firearmconviction database:RCW 42.56.240(10)

Security threat group information at DOC: RCW 42.56.240(12)

g. Global positioning data of criminal justice agency employees and workers: RCW

42.56.240(13)

h. Jail register: RCW 70.48.100. The register containing the names of persons confinedin

oo

jail, thereason for confinement, and dates of confinement, is open to the public, but
other records of a person confinedinjail areconfidentialand areto be made available
onlyto criminaljusticeagencies, the courts,and the Washington Association of Sheriffs
andPoliceChiefs,andinjail certification proceedings, for research, or with the written
permission of the confined individual. Booking photographsofanarrested person or
person confinedinjail, while confidential, may be used by law enforcement to assistin
investigating crimes. RCW 70.48.100(3); Cowles Publ’g Co. v. Spokane Police Dep’t
(1999).

i. Certaininformationcontainedinenhanced 911 emergency communications systems:
RCW 42.56.230(9) and chapter 38.52 RCW (Laws of 2015 c.224).

E. Certain Business-Related Information is Exempt

1. Real Estate Appraisals and Certain Other Real Estate Lease or
Purchase Records: RCW 42.56.260

Real estate appraisalsfor or byanagencyto buy orsell real property are exempt from disclosure for
no more than three years. Also exempt are: documents prepared for consideringtheselection of a
sitewhen public knowledge would causea likelihood of increased price, and documents prepared for
consideringthe minimum pricefor saleorleaseofreal estate when public knowledge would causea
likelihood of decreased price, unless disclosureis mandated under another statute, or certain other
actions with respectto the property have occurred.
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2. Research, Intellectual Property, and Proprietary Information;
RCW 42.56.270, Other Laws

a. Valuable Formula, Designs, Drawings, Research: RCW
42.56.270(1)

As a general provision applying to any agency, this statute protects “valuableformulae, designs,
drawings,andresearch” data for fiveyears after obtained by the agency. However, withholdingthe
records is permitted onlyif disclosurewould “produce privategain and publicloss.” The purpose of
this exemption is to prevent the taking of potentially valuableintellectual property held by an
agency. Progressive Animal Welfare Soc'y v. University of Wash. (1994) (PAWS ). Valuableformula

orresearch data mayinclude, for example, material inan unfunded grantproposal,includingraw
data and guiding hypotheses thatstructuredata (id.), and a cash flowanalysis prepared by a
consultanttoassistanagency to negotiate leaserates for potential developers of agency properties.
Servais v. Port of Bellingham (1995). In Servais, the courtheld the cash flowanalysis to be exempt

because privatedevelopers would benefit by insightinto the port's negotiating position to the
detriment of the publiciftherecord was disclosed. Research data, whichisnotlimited to scientific
or technical information, means facts and information collected for a specific purposeand derived
from closestudy or from scholarly or scientific investigation or inquiry; this informationis similarly
exempt from disclosure, ifthedisclosure would resultin privategainand publicloss./d., see also
Evergreen Freedom Fdn. v. Locke (2005) (holdingthatrelease of designs needed to facilitate Boeing’s

787 projectwould allow private parties to benefitand interfere with the agency’s agreement with
Boeing).

b. Trade Secrets: Ch.19.108 RCW

Inaddition, intellectual and proprietary information may be exempt under the Washington Trade
Secrets Act, chapter 19.108 RCW. Servais v. Port of Bellingham (1995). Information submitted by a
lawfirminresponseto the request for qualificationsand quotations was held notto be exempt from

disclosureas atradesecretunder RCW 19.108.010(4) or as financial and commercialinformation
supplied to the Washington State Investment Board under RCW 42.56.270(6). Robbins, Geller,
Rudman & Dowd, LLP v. Office of Attorney General (2014).

c. Copyrighted Materials: 17 U.S.C. § 106

Inaddition, agencies may need to consider federal copyrightlaws when providing copies of materials
that aresubjectto copyright protectionunder 17 U.S.C. § 106. Thisissuemay arise where private
entities have copyrighted their work, such as building plans provided under contract. Butthere are
exceptions for “fair use” of copyrighted material toallowitto be reproduced or inspected without
consentof the copyrightholderunder 17 U.S.C. 106. An agency may notify the holder of the
copyrightofthe request. RCW 42.56.540. See, for example, Lindberg v. Kitsap Cy. (1996)for a
discussion of this issue.
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3. Financialand Proprietary Information Supplied to Specific
Agencies: RCW 42.56.270(2)-(23)

Other subsections within RCW 42.56.270 apply to financialand commercial informationin records
submitted to agencies for specificpurposes. Each exemptionis worded slightly differently, and little
caselawinterprets these exemptions. The kinds of records or agencies affected arelisted below by
subsection. Thelanguage of the specific subsection should be consulted for the scope of the
exemption.

(2) Ferryand highway construction

(3) Exportservices and projects

(4) Economic development loans

(5) Businessand industrial development corporations

(6) State Investment Board

(7) Department of Labor and Industries medical aid contractors
(8) Clean Washington Center programs

(9) Public stadiumauthority

(10) Applicationsfor licenses for horseracing, gambling, liquor, lottery retail, or marijuana
producer, processor, or retailer (See: Dragonslayer, Inc. v. Washington State Gambling
Commission (2007)).

(11) State purchased health care

(12) Department of Commerce siting decisions

(13) Department of Ecology electronic productrecycling program
(14) Life Sciences Discovery Fund Authority grants

(15) Department of Licensingspecial fuel licenseapplications
(16) Department of Natural Resources mining permitapplications
(17) Conservation districtfarmplans

(18) Health sciences and services authority grants

(19) Identifiable small business impact statements
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(20) University of Washington endowment funds
(21) Market sharedata on electronic productrecycling
(22) Registration of small securities offerings

(23) Unaggregated or individual notices of a transfer of crude oil thatis financial,
proprietary, or commercial information submitted to the Department of Ecology

4. Public Utilities and Transportation Records: RCW 42.56.330; RCW
42.56.335

As summarized below, RCW 42.56.330 provides exemptions for:

(1) Commercial information filed with the Utilities and Transportation Commission or
Attorney General — but these records may be disclosed after noticeis provided to the
subjectand ifthey fail to obtain a courtorder to protect the records under RCW 80.04.095
or RCW 81.77.210;

(2) Addresses, telephone numbers, electronic contactinformation and billinginformation for
less than a billingcycleheld by a public utility;

(3) Individually identifiable records of members of a vanpool, carpool, or other ride-sharing
program;

(4) Identifyinginformation of participants or applicants in a paratransitor other transit
serviceoperated for persons with disabilities or theelderly;

(5) Identifyinginformation of persons using transit passes or other fare payment media,
except to an entity responsiblefor payment of any of the cost;

(6) Information collected by use of motor carrier intelligenttransportation systemor
equipment;

(7) Identifyinginformation of person using transpondersto paytolls;and

(8) Identifyinginformation of users of driver’s licenses or identicardsincluding radio
frequency identification chip or similar technology for border crossing (“enhanced” licenses).

InRCW 42.56.335,lawenforcement is restricted from obtaining records of customers of publicutility
districts or city utilities unless a written statement is provided stating the customer is suspected of
committinga crimeand that the records would help determine whether the suspicionistrue. This
exemption only applies to a specific requester, namely, a law enforcement agency. It was passedin
responseto the decisionininre Rosier (1986), which limited the ability of law enforcement to
engage in "fishing expeditions" through utility records whileinvestigating marijuanagrowing
operations. Atelephone requestis notsufficient. State v. Maxwell (1990). Voluntary production of
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information about power consumption does not violatethestatute. State v. Maxfield (1994). See
also Statev. Cole (1995).

5. Agriculture and Livestock Records: RCW 42.56.380; RCW
42.56.620

RCW 42.56.380 exempts from disclosurevarious kinds of commercial and proprietary information
gathered by regulatory agencies for: (1) organic products;(2) fertilizers and minerals; (3) various
agriculture products and livestock commissions and boards; (4) phytosanitary (plantdisease)
certificates; (5)— (7) marketing activities; (8) financial statements of public livestock markets; (9)
herd inventory management; (10) testing for animal diseases;and (11)—(12) importinformation of
livestock exempt under homeland security or other federal law.

Inaddition,RCW 42.56.610 provides thatrecords obtained by stateand local agencies fromdairies,
animal feeding operations, and concentrated animal feeding operations aboutdischarge elimination
system permits can be disclosed only to provide meaningful information to the public, while ensuring
confidentiality of businessinformation.

6. Insurance and Financial Institution Records: RCW 42.56.400

RCW 42.56.400 exempts from productionincludethefollowingrecords:

(1) Board of Industrial Insurance Appeals records related to appeals of crimevictims'
compensation claims;

(2) Health Care Authority records under RCW 41.05.026 transferred to another state
purchased health care program, to a technical review committee created to acquirestate
purchased health care;

(3) Identification of all owners or insureds received by the Insurance Commissioner under
chapter 48.102 RCW;

(4), (5)and(23) Information provided to the Insurance Commissioner under various legal
requirements;

(6) Examination reports and information obtained fromregulated institutions by the
Department of Financial Institutions;

(10) Claimdata revealing theidentity of claimants, providers, facilities,and insurers.

Various other exemptions existin this section for records filed with the Insurance Commissioner
under the variousregulated programs. Thissection and thecited references inthe subsections
should be consulted for more detailed information on these exemptions.
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7.

Marijuana Cooperative Registration Information: RCW 42.56
(Laws of 2015 c. 4)

Registration information submitted to the state Liquor and Cannabis Board under chapter 69.51A

RCW is exempt from disclosure under Section 1002, Laws of 2015 c.4 (to be codifiedina newsection
of chapter 42.56 RCW).

F. Health Information Exemptions

1. Public Health and Health Professional Records: RCW 42.56.350;

RCW 42.56.360

RCW 42.56.350 exempts from disclosurethefollowing records of health care providers licensed by

the Department of Health:

(1) The federal Social Security number;and,

(2) Theresidential addressand telephone number if the provider requests the information

be withheld and provides a business address and business telephone number or if the

provider requests the information bereleased or as provided in RCW 42.56.070(9).

RCW 42.56.360(1) contains numerous exemptions affecting health care providers and datacollected

by the Department of Health. Categories of exempt records include:

(a)and (b) Information aboutdrugsamples, legend drugs, or nonresident pharmacies
obtained by the pharmacy quality assurancecommission.

(c) Records created for or collected and maintained by a hospital quality improvement,
or peer review or quality improvement committee and reports of adverse health events.
See Cornu-Labat v. Hospital Dist. No. 2 Grant County (2013) and Lowy v. PeaceHealth
(2012)for judicial interpretation of and limits on this exemption.

(d) Proprietary financial and commercialinformation provided to the Department of
Health with an application for an antitrust exemption sought by the entity. This
subsection also contains procedures on notifying the affected entity and actions to
compel disclosure.

(e) Records of a provider obtainedinanaction under the impaired physician program.
(f) Complaints filed under the Uniform Disciplinary Act for providers under chapter

18.130 RCW.

Exemptions are also provided for records collected by the Department of Health under
(g) prescriptionmonitoring program, (h) Washington Death with Dignity Act, (i) cardiac
and stroke system performance, and (k) statewide health careclaims data reportingin
chapter 43.371 RCW.

For all public agencies, employee wellness programrecords exceptfor statisticsthatdo
not identify individuals are exempted under RCW 42.56.360(1)(j).
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Records of child mortality reviews by local health departments are exempted under RCW

70.05.170(3).

2. Health Care Records of Individuals: RCW 42.56.360(2); Chapter
70.02 RCW; Chapter 70.96A RCW; Chapter 68.50 RCW; Federal
Laws and Rules

InRCW 42.56.360(2), the PRA provides thatchapter 70.02 RCW applies to the inspection and copying
of health careinformation of individuals, incorporating thatlawas an “other statute” exemption to
the PRA. Chapter 70.02 RCW is the state Health Carelnformation Act (HCIA), adopted in 1991. That
law provides standards for when entities and individuals can access medical records of patients when

held by providers or facilities and establishes thathealth careinformationis “personal and sensitive
information” thatcan harmindividualsifimproperlydisclosed. Planned Parenthood v. Bloedow
(2015).

The HCIA mirrors in many aspects thefederal HIPAA Privacy Rule, 45 CFR 160—164, adopted by
authority of the Health Insurance Portability and Accountability Act (HIPAA), 42 USC §1320d, which
appliesinallstates. Thatlawappliesto government agencies thatprovideor pay for health careand

those entities that obtain healthinformationwhen doingbusiness with covered agencies.

The HCIA establishes standards and obligations for government entities thatserve as health care
providers, facilities or payorsto protectrecords and to discloseas authorized. Inaddition, itrequires
that all agenciesthatarenot health carefacilities or providers butobtain health careinformation
under the exceptions to confidentiality in thatchapter musthaverules and policies for the
acquisition, retention, destruction, and security of health carerecords, consistent with the HCIA.
RCW 70.02.290. Entities which receiverecords to provideservices mustnotdiscloserecordsin
violation of the HCIA. RCW 70.02.270.

As anexceptionto the confidentiality of theserecords, RCW 70.02.060 creates a process toallow
disclosure of health careinformation, withoutauthorization, in court proceedings. Theattorney
seekingaccess to individual health careinformation mustgivethe health care provider and the
patientor his or her attorney at least 14 days’ notice before service of a discovery requestor
compulsory process. Thepatientcanseek a protective order to prohibitorrestrictthe provider from
producingtheserecords. However, the HCIA does not restrict providers, payorsorinsurers from
complying with obligationsimposed by federal or state health care payment programs or federal or
state law. RCW 70.02.900(1). In addition, the HCIA does not modify disclosure under worker’s
compensation, juvenilerecordslaw,and chemical dependency provisions. RCW 70.02.900(2).

Special standards are provided in the HCIA for records of mental health treatment and services for
adults and minors. RCW 70.02.230-.260. Restrictionson the disclosure of records of sexually
transmitted diseases arealso contained inthe HCIA in RCW 70.02.220 and 70.02.300. Records of
persons treated for chemical dependence issuesarestrictly protected by RCW 70.96A.150 and by

federal regulations contained at42 C.F.R. Part 2.
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Information inthe medical marijuanaauthorization database containing names and other personally
identifiableinformation of patients and providersis exemptfrom disclosure under Sections 21-23 of
Chapter 70,2015 Laws (to be codifiedin chapters 69.51Aand 42.56 RCW).

Reports from autopsies or postmortems are confidential exceptto personal representatives, family
members, attending physicians,and others involved ininvestigations. RCW 68.50.105. However, a

coroner or medical examiner is not prohibited from publicly discussing findings on deaths caused by
a lawenforcement or corrections officers. RCW 68.50.105(2). Records of childmortality reviews by

local health departments are exempted from disclosure under RCW 70.05.170(3).

G. Government Services and Benefits

1. Juvenile Offender and Child Welfare Records: Chapter 13.50
RCW

Records relating to the offenses committed by juveniles are governed by RCW 13.50.050,13.50.260,

and 13.50.270. The official juvenilecourtfileis open to the public unless sealed under RCW
13.50.260. Procedures were adopted in 2014 and 2015 to requirejuvenilejudges to hold sealing
hearings to address whether the records should besealed frompublicinspection. Records are
presumed to be sealed unless theyrelateto the commission of a more serious offense, a later
offense is committed, or an objectionis filed. Ifthe courtrecords aresealed, thoserecords, along
with the socialfileand other related records, areto be exempted from disclosure wherever held. If
anagency holds these records,itcanonly respond thatthe records areconfidentialand theagency
cannotreveal the existenceof anyrecords. RCW 13.50.260(6). Agencies holdingsuch sealed

records can communicatewith the juvenilerespondent. RCW 13.50.260(11).

Child welfarerecords are made confidential and exempted from the PRA under RCW 13.50.100. The
records can only bedisclosed to the individuals authorized under thatstatute, whichincludethe
childand hisor her parents,andtheir attorneys. Inalineofcases arisingunder chapter 13.50 RCW,
appellatecourts haveheld that, although these records meet the definition of public records under

the PRA, these are “other statute” exemptions that exempt or prohibitdisclosure. Thecourts have
found that these statutes supplement the PRA unless they conflict,and thatthe process setby these
statutes is the “exclusive means” of obtainingtheserecords and for challengingany denial of
records. See Deer v. Dep’t of Social & Health Servs. (2004), and Wright v. State (2013).

As an exception to confidentiality of child welfarerecords, the Department of Social and Health
Services must, under RCW 74.13.500, discloseinformation abouttheabuseor neglect of a child,
investigations of abuseor neglect, and services provided with regard to the abuse or neglect, if there
isachilddeathor nearfatalityas a result of the abuseor neglect orifthe child was receiving services
within 12 months before the death. Identifyinginformationcan beredacted from these records if
determined not to be inthe bestinterest of the child oris medicalinformation of others under the
standards inRCW 74.13.515 and .520.
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2. Adoption Records: Chapter 26.33 RCW

Adoption records are confidential. Information thatdoes not identify the parties can be provided to
others involvedinthe process. RCW 26.33.340. A confidentialintermediarymay beappointed by
the courtto determine ifthe identity can be revealed if requested by birth parents or adopted
childrentofind each other. RCW 26.33.343. Adults adopted after October 1, 1993 canreceive
noncertified copies of their original birth certificates unless the birth parents havefiled an affidavit of
nondisclosureor a contact preference form.

3. Public Assistance Records: RCW 74.04.060

Inaddition tothe PRA exemption in RCW 42.56.230(1), the contents of records and communications

regarding publicassistance programs under Title 74 RCW are exempt from disclosure under RCW
74.04.060 and aredeemed privileged and confidential. RCW 74.04.060(1)(a). Informationmay be
disclosed for purposes related to the administration of these programs. As a general exception to

confidentiality,any person can ask whether someone is a currentrecipient of public assistanceand
receive a “yes or no” answer. Other entities receiving publicassistanceinformation to administer,
regulate, orinvestigatethe public assistance program must maintain thesamedegree of
confidentiality. RCW 74.04.060(3). Itis a gross misdemeanor to usea list of names for commercial
or political purposes.RCW 74.04.060(4).

4. Child Support Records: RCW 26.23.120

Child supportenforcement records are confidentialand may only bereleased with authorization of
the parties, exceptthat information can bedisclosed to the parents abouteach other as needed to
conductthe supportenforcement action. Arequest for address information of the other parentis
subjectto limitations designed to protect the safety of that parent.

5. Domestic Violence and Rape Crisis Center Records: RCW
42.56.370; RCW 26.04.175

Clientrecords held by agency domestic violence or sexual assault programs are exempt from
production under the PRA. Inaddition,chapter 40.24 RCW establishes an address confidentiality

program at the office of the Secretary of State to protect the residentialinformation of victims of
domestic violence, sexual assault, and stalking, with this program’s records exempted from
production under RCW 40.24.070. Victimaddress informationisalso protected in applications for
marriagelicenses under RCW 26.04.175.

6. Employment Security Department Records: RCW 42.56.410 and
Chapter 50.13 RCW
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Under the PRA, records of the Department of Employment Security thatare confidential under
chapter 50.13 RCW remain exempt from disclosure when provided to another individual or

organization for operational, research, or evaluation purposes. RCW 42.56.410.

Under RCW 50.13.020, information or records concerning an individual or employing unit obtained
by the Department of Employment Security pursuantto the administration of its unemployment
compensation programareprivateand confidential. Chapter 50.13 RCW contains exceptionsto that

confidentiality for various purposes. Individualsand employers haveaccess to their own information
andthose related to the awarding of benefits. RCW 50.13.040. Decisions entered by the
commissioner appeal processare public. RCW 50.13.050. Other government agencies thatobtain
records dueto their need for official purposes must maintain the confidentiality of the records
received. RCW 50.13.060.

7. Workers’ Compensation Records: Title 51 RCW

Several laws makevarious recordsintheindustrialinsurance program exempt. Records about
individual claims resolution structural settlementagreements provided to the Board of Industrial
Insurance Appealsareexempt under RCW 51.04.063 andinthe PRA under RCW 42.56.230(8).
Information obtained from employers records by the Department of Labor and Industries is exempt
under RCW 51.16.070(2). Claimfiles of workers are exempt by RCW 51.28.070. For health care
providers involved in workers compensation cases, records of audits are exempt under RCW

51.36.110 and their proprietaryinformationis exemptunder RCW 51.36.120. Records of crime
victims’ compensation claimants held by the Department of Labor and Industriesarealso
confidentialunder RCW 7.68.140.

8. Educational Information Records: RCW 42.56.230; Other Laws
and Rules

Inaddition to the student information exemptionin RCW 42.56.230(1), the child program exemption
in RCW 42.56.230(2), and the Federal Education Rights and Privacy Act (FERPA, 20 U.S.C. §1232g),
exempt other information regarding students. RCW 42.56.320 exempts from disclosure: (1) financial

disclosures by privatevocational schools; (2) financial and commercial information relating to
purchaseandsaleoftuition units;(3)identifiableinformation received for research or evaluation by
the workforcetrainingand education coordinating board; (4) nonpublic records received relating to
gifts and grants;and (5) annual declarations of intent by parents who home-school children. Student
educationrecords mayalso beaddressedin other laws, for example, records of students in common
schools arealsoaddressed in Title 28ARCW. See, for example, RCW 28A.605.030 (parental or
guardianaccesstorecords).

9. Library Records: RCW 42.56.310

The PRAin RCW 42.56.310 protects fromdisclosurelibrary records keptto track use of libraries and
their resources and thatidentify or could be used to identify a library user.
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H. Miscellaneous Exemptions

1. Emergency or Transitional Housing: RCW 42.56.390

2. Traffic Accident Reports: RCW 46.52.080

3. Communications Madeto a Public Officer in Official
Confidence, When the Public Interest Would Suffer by
Disclosure: RCW 5.60.060(5)

4, Timeshare and Condominium Owners Lists: RCW 42.56.340

5. Archaeological Sites: RCW 42.56.300

6. Fish and Wildlife: RCW 42.56.430

7. Veterans’ Discharge Papers: RCW 42.56.440

8. Check Cashers and Sellers Licensing Applications: RCW
42.56.450

9. Fireworks: RCW 42.56.460

10. Enumeration Data used by the Office of Financial
Management for Population Estimates: RCW 42.56.615

11. Correctional Industry Workers: RCW 42.56.470

Chapter3
OPEN PUBLIC MEETINGS ACT

Chapter last revised: October 1, 2015

3.1 Introduction

The Open Public Meetings Act (“OPMA”), chapter 42.30 RCW, was passed by the Legislaturein 1971
as a partof a nationwide effort to make government affairs moreopen, accessibleand responsive. It
was modeled on a Californialaw known as the "Brown Act" and a similar Florida statute. The OPMA
andthe Public Records Act (PRA), chapter 42.56 RCW, create importantand powerful tools enabling

the people to informthemselves about their government, both stateandlocal.
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3.2 The Courts Will Interpret the OPMA to Accomplish Its Stated Intent

As with all laws, the courts will interpretthe OPMA to accomplish the Legislature's intent. RCW
42.30.010declares the OPMA’s purposein a strongly worded statement.

The legislaturefindsand declares thatall publiccommissions, boards, councils, committees,
subcommittees, departments, divisions, offices,and all other publicagencies of this state
and subdivisions thereof existto aid in the conduct of the people's business. Itis theintent
of this chapter thattheir actions betaken openly and thattheir deliberations be conducted
openly. The people of this statedo not yield their sovereignty to the agencies which serve
them. The people, in delegatingauthority, do not givetheir public servants therightto
decidewhat is good for the peopleto know and whatis notgood for them to know. The
peopleinsistonremaininginformed sothatthey may retain control over the instruments
they havecreated.

The OPMA also provides that, “The purposes of this chapter are hereby declared remedial and shall
be liberally construed.” RCW 42.30.910. As such, exceptions to the openness requirements of the

OPMA (such as the grounds for executive sessions) are narrowly construed. Miller v. City of Tacoma
(1999).

3.3 What Entities are Subject to the OPMA?
A. “Public Agency”

The OPMA requires that meetings of the “governing body” ofa "public agency" beopen to the

public. RCW 42.30.030. A“publicagency”is defined for purposes of the OPMA in RCW 42.30.020(1)
to include:

e Any state board, commission, committee, department, educational institution, or other
state agencythatis created by statute;

e Any county, city, school district, special purposedistrict, or other municipal corporation or
political subdivision of the state;

e Any “subagency” of a publicagency thatis created by statute, ordinance, or other legislative
act,suchas planningcommissionsand library or park boards.

A “publicagency” for purposes of the OPMA does not include:

e Anycourt;
e The Legislature.

RCW 42.30.020(1)(a).
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B. “Subagencies”

Inadditiontoapplyingto the governingbodies of state and local governmentagencies as identified
inRCW 42.30.020 above, the OPMA applies also tothe governing bodies of any “subagency” of such
state andlocal governmentagencies. Although a “subagency”is not definedinthe OPMA, a

subagency mustbe “created by a statute, ordinance, or other legislativeact.” RCW 42.30.020(1)(c).

Caselawand attorney general opinions suggestthat, to be a subagency, the entity established by
legislativeact musthavesome policy or rule making authority. See Loeffelholz v. Citizens for Leaders
with Ethics & Accountability Now (2004); 1983 Att’'y Gen. Op. No. 1; 1971 Att'y Gen. Op. No. 33.

C. Other Entities

The courts haveinterpreted the OPMA to applyto "anassociation or organization created by or
pursuantto statute which serves a statewide public function." Westv. Wash. Ass'n of Cnty. Officials
(2011).

The OPMA may also apply to the “functional equivalent” of a public agency, though the courts have
yet to address thatissuesquarely. Ina 1991 opinion, the Attorney General suggested a four-part
test to be used in determining whether anentity is a “public agency” and subjectto the OPMA: “(1)
whether the organization performs a governmental function;(2) the level of government funding; (3)
the extent of government involvement or regulation; and (4) whether the organization was created

by the government.” 1991 Att'y Gen. Op. No. 5. The courts haveapplied thesefactors to determine

whether an entity is the “functional equivalent” of a public agency for purposes of the Public Records
Act. Telford v. Thurston County Board of Commissioners (1999); Clarke v. Tri-Cities Animal Care &

Control Shelter (2008). However, the courts haveyet to apply this testto that question for purposes
of the OPMA.

3.4 Whatis a “Governing Body”?
A. Definition

A “governingbody” is defined inthe OPMA as “the multimember board, commission, committee,
council, or other policy or rule-making body of a public agency, or any committee thereof when the
committee acts on behalf of the governing body, conducts hearings, or takes testimony or public
comment.” RCW 42.30.020(2). Becausethe OPMA is directed to meetings of governingbodies, it
does not applytothe activity ofanagencythatis governed by anindividual. In Salmon forAll v.
Department of Fisheries (1992), the courtheld that the Department of Fisheries was notsubjectto
the OPMA becauseitwas governed by anindividual,thedirector. Many state agencies, such as the

Department of Labor and Industries, the Department of Licensing, the Department of Socialand
Health Services, the Department of Employment Security, and the Washington State Patrol, similarly
lack governingbodies andsoarenotsubjectto the OPMA. All local public agencies havegoverning
bodies within the agency. With subagencies, the governing body of the subagencyis often the
subagencyitself, as in the example of a city or county planning commission.
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B. Committees of a Governing Body

In 1983, the legislatureamended the definition of governing body to include “any committee thereof

when the committee acts on behalf of the governingbody, conducts hearings, or takes testimony or
public comment.” RCW 42.30.020(2). The Attorney General has interpreted “committee thereof” to

includeall committees established by a governing body, regardless of the identity of their members,
suchthata committee need notinclude members of the governing body, though nonmembers must
be appointed by the governingbody. 1986 Att'y Gen. Op. No. 16. As a consequence, there may exist
little practical difference,in someinstances, between a subagencythatconsistsonly of a governing

body and a committee of a governingbody thatis established by legislativeact.

Although itmay be clear when a committee is conducting hearings or taking public testimony or
comment, itmay not be clear when a committee “acts on behalf” of the governingbody. However,
in Citizens Alliance v. San Juan County (2015), the State Supreme Courtadopted the reasoningof the

Attorney General in 1986 Att'y Gen. Op. No. 16 and concluded thata committee acts on behalf of

the governing body “when itexercises actual or defacto decision-making authority for the governing
body.” A committee is not exercisingsuch authority whenitis simply providingadviceor
information to the governing body. See Clark v. City of Lakewood (2001).

While, clearly, all meetings of the governing body of a subagency aresubjectto the notice
requirements of the OPMA, there is somedisputeas to whether a committee of a governingbody is
similarlyrequired to give noticefor all ofits meetings when it is only atsome of its meetings thatitis
actingso as to come within the definition of “governingbody.” Nevertheless, itwould be pragmatic
for such committees that sometimes engage in such activities -actingon behalf of the governing
body, conducting hearings, or taking testimony or publiccomment - to conductall their businessin
open meetings.

Case example: The seven-member city council is considering the purchase of public art. The council
agrees that public inputwould assist the selection process. Some councilmembers believe that the
creation of an arts commission that would adopt policies for the city’s acquisition of public art would
“get politics out of the world of art.” Other councilmembers express concern that an arts commission
will control too much of the process without significant council input. Three resolutions are drafted
for council consideration:

The first establishes a city arts commission and details the method of selecting the members,
including three city councilmembers and two citizen members, who would serve specific terms. The
commission is directed to establish policies for the selection and placement of public art in the city.
Its recommended policies will be subject to city council approval. It is directed to obtain publicinput
before the adoption of the recommended policies. As funding becomes available, it will make
recommendations to the city council regarding the purchase of works of public art and their location
in the city.
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The second resolution establishes a public arts committee of the city council consisting of three
members of the council. Five interested citizens will be asked to participate in its determination of
worthy projects. The citizens would serve at the pleasure of the council. The public arts committee is
directed to develop a list of citizens who have expressed interest in publicart and to hold hearings
seeking public comment regarding any recommendations that the committee might make to the full
city council.

The third resolution recognizes the existence of a citizen’s committee known as “Public Art Now!”
that was formed by a councilmember. The committee would be authorized to use city’s meeting
rooms. The council would welcome the committee’s advice regarding the selection and placement of
public art and its recommendations would be considered at any publichearing when the council
decided to purchase works of art.

What would be the consequences under the OPMA of the adoption of each resolution?

Answer: The city arts commission is probably a “subagency” under the OPMA. It has been created by
legislative act and its governing body is directed to develop policy for the city. Assuch, all of its
meetings would be subject to the OPMA’s requirements.

The public arts committee is probably a “committee” of the governing body, the city council. It is not
a separate entity (subagency). Since it will be obtaining public input, at least some of its meetings
would be subject to the OPMA. However, itis advisable that it hold all its meetings in open session.

“Public Art Now!” is not subject to the OPMA. The city council did not establish it or grant it any
authority.

3.5 WhatProcedures Apply to Meetings Under the OPMA?
A. "Meeting"

Inits definition section, the OPMA first defines “action” beforedefininga “meeting” as a meeting “at
whichactionis taken.” RCW 42.30.020(4). “Action” is defined to mean “the transaction of the
official business of a public agency by a governing body including but not limited to receipt of public

testimony, deliberations, discussions, considerations, reviews, evaluations, and final actions.” RCW
42.30.020(3). “Final action”isdefined as “a collective positive or negative decision, or anactual vote
by a majority of the members of a governingbody when sittingas a body or entity, upon a motion,
proposal, resolution, order, or ordinance.” Id. It is notnecessary for a governing body to take “final
action” for there to be a “meeting” thatis subjectto the requirements of the OPMA; mere “action,”
suchas a discussion of agency business, is sufficient. However, itis not "action" for members of a
governing body to individually review materialin advance of a meeting atwhich a public contract
was awarded. Equitable Shipyards, Inc. v. State (1980).
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Ordinarily,a quorum (majority) of the members of a governing body must be present at a meeting
for the governingbody to be ableto transactagency business. As such, a meeting that would be
subjectto the OPMA occurs if a majority of the members of a governing body were to discuss or
consider agency business, no matter where that discussion or consideration mightoccur. “Action”
by less thana quorumis generally notsubjectto the OPMA. See, e.g., Eugster v. City of Spokane

(2005). However, as discussed above, a committee of a governing body thatincludes lessthana
guorum of the body may be subjectto the OPMA in certain circumstances.

Physical presence by the members of a governingbodyis not necessary for thereto be a “meeting.”
For example, an email exchange among a quorum of a governing body in which “action” takes place
is a “meeting” under the OPMA. Wood v. Battle Ground School Dist. (2001). Sincean email
exchange among members of a governingbody is notopen to the public,such an exchangein which

“action” takes place would violatethe OPMA.

Itis generally agreed thatanagency may authorize one or more of its members to attend a meeting
by telephone or video-conferencing, using technologies suchas Skype or WebEx, when a speaker
phone or videoscreenis available atthe official location of the meeting so the governingbody and
the public can hear the member's inputand the member canhearwhatis said atthe meeting.

A gquorum of members of a governing body may attend a meeting of another organization’s provided
that the body takes no “action.” 2006 Att'y Gen. Op. No. 6. For example,a majority of a city council

could attend a meeting of a regional chamber of commerce or a county commission meeting
provided that the council members did not discuss city business or do anything elsethatconstitutes
an “action.”

The OPMA expressly permits the members of the governingbody to travel together or engage in
other activity, such as attendingsocial functions, so longas they do not take “action.” RCW
42.30.070.

Case example: The five-member school board attends the annual convention of the State School
Association. Over dinner, three members discuss some of the ideas presented during the convention,
but refrain from any conversation about how they might apply them to the school district. All five
travel together to and from the convention and the only discussion is over whether they are lost.

Answer: No violation occurred but the board members must be careful. The example is offered to
highlight the level of awareness members of a governing body must have. It is not unusual for such
situations to arise. For instance, the dinner discussion was among a majority of the members so a
discussion aboutschool district business would have been "action" and, without the required notice,
would be in violation of the OPMA.
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B. Types of Meetings Not Covered by the OPMA

The OPMA does not apply to certain types of meetings. RCW 42.30.140 provides thatthe OPMA does
not apply to:

e Meetings involved with the issuing, denying, suspending, or revoking business, professional,
and certain other licenses, including disciplinary proceedings

e Quasi-judicial proceedings

e Meetings involving matters subjectto the Administrative Procedure Act, chapter 34.05 RCW

e Collectivebargaining negotiations and related discussions, and meetings involved with
planningfor such negotiations and for grievanceand mediation proceedings

The exactwording of RCW 42.30.140 should be consulted to determine whether an exemption
applies.

When a governing body engages in any of these exempt activities, itisnotrequired to comply with
the OPMA, although other public noticerequirements may apply. Some exempt activities, such as
quasi-judicial matters or hearings governed by the Administrative Procedure Act (chapter 34.05
RCW), have their own noticerequirements. Quasi-judicial matters arethosewhere the governing
body is required to determine the rights of individuals based on legal principles. Common examples
of quasi-judicial proceedingsarecertainlocal landusedecisions, such as site-specific rezones,
conditional use permits, and variances.

Case example: During a break in the regular meeting, the city council gets together in the chambers
to decide what they should do with regard to the union's latest offer. They authorize the negotiator
to accept the offer on wages if the union will accept the seniority amendments. When they return to
the meeting, nothing is said about the discussion or decision.

Answer: The OPMA specifically exempts the discussion and decisions aboutthe collective bargaining
strategy or position from its requirements. Since it was exempt, the discussion was not required to be
open.

The OPMA does not provide grounds for exempting public records fromdisclosure. See Am. Civil
Liberties Union v. City of Seattle (2004). An independent exemption under the Public Records Actor

other statute must existto exempt records fromdisclosure. See Chapter 1 and Chapter 2.
Therefore, even though collective bargaining matters can bediscussedina closed session, thisis not
a basis for withholding public records reviewed in the executive session relating to that topic.

C. Public Notice of Meetings

Under the OPMA, public agencies mustgive notice of regular and special meetings. See Chapter 3.6
for details.
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D. Secret Votes Prohibited

"Secret" votes - where individual votes arenotdivulged - are prohibited, and any votes taken in
violation of the OPMA are null and void. RCW 42.30.060(2). Thevotes of the members of a
governing body should be publicly announced atthe time the vote is taken.

E. Attendance at Meetings

The OPMA provides thatany member of the public may attend the meetings of the governing body
of a publicagency. The agency may not require people to signin,complete questionnaires, or
establish other conditionsto attendance. RCW 42.30.040. Forinstance,anagency could notlimit
attendance to those persons subjecttoits jurisdiction. The OPMA does not address whether an
agencyis requiredto holdits meeting ata location thatwould permitevery person to attend.
However, it seems clear thatthe courts would discourage any attempt to deliberately schedulea
meeting at a location thatwas too small to permitfull attendanceor that was locked. RCW
42.30.050.

A person may record (audio or video) a meeting provided that itdoes not disruptthe meeting. 1998
Att'y Gen. Op.No.15. Astationaryaudio orvideorecordingdevicewould notnormally disrupta

meeting.

Ifthose in attendance aredisruptiveand make further conduct of the meeting unfeasible, those
creatingthe disruption may beremoved. RCW 42.30.050;In re Recall of Kast (2001). If order cannot

be restored to the meeting by the removal of persons disrupting the meeting, the meeting room may
be cleared and the meeting continued, or the meeting may be reconvened in another location.
However, members of the media areentitled to attend the adjourned meeting and the governing
body is limited to act only on those matters on the agenda. The governingbody may also authorize
readmitting persons notresponsible for disrupting the meeting. /d.

Case example: The school board schedules a special meeting to discuss a controversial policy
question. It becomes obvious that the reqular meeting room is too small for all of those trying to
attend the meeting. The board announces that the meeting will be adjourned to an auditorium in the
same building. The chair announces that those who wish to speak should sign in on the sheet on the
table. She states that given the available time, speakers will be limited to three minutes each. Atone
point, the meeting is adjourned to remove an apparently intoxicated person who had been
interrupting the comments of speakers.

Resolution: While the OPMA allows the public to attend all meetings, it does not allow for the
possibility of insufficient space. Presumably, if a nearby location is available, the governing body
should move there to allow attendance. The chair can require those who wish to speak (but not all
attendees) to sign in. The sign-in requirement for speaking does notrestrict attendance, only
participation. Since the OPMA does not require the governing body to allow public participation, the
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time for each speaker can also be limited. The governing body can maintain order by removing those
who are disruptive.

F. Rightto Speak at Meetings

The OPMA does not requirea governing body to allow public commentat a public meeting. If a
governing body does allow public comment, it has authority to limitthetime of speakers toa
uniformamount (such as three minutes) and the topics speakers may address.

3.6 The OPMA Requires Notice of Meetings

|”

A “meeting” under the OPMA is either a “regular” meeting or a “special” meeting, with different

” u

noticerequirements for each. So, for example, a meeting designated as a “retreat,” “study session,”
or “workshop” is, for OPMA purposes, either a regular or a special meeting, depending on how itis

held.

A. Regular Meetings

The OPMA requires agencies to identify the time and placetheir governing bodies will hold regular
meetings, which aredefined as "recurring meetings heldin accordancewith a periodic schedule
declared by statute or rule." RCW 42.30.075. State agencies subjecttothe OPMA must publish their
scheduleinthe Washington State Register, whilelocalagencies (such ascities and counties) must

adoptthe schedule"by ordinance, resolution, bylaws, or by whatever other ruleis required for the
conductof business by thatbody." RCW 42.30.075;RCW 42.30.070. Although the OPMA does not
requirelocal agency governing bodies to meet insidethe boundaries of their jurisdiction, thereis

general agreement that agencies should notschedule meetings atlocations that effectively exclude
the public. Other statutes may requirecertain entities to hold their meetings atparticularlocations,
such as RCW 36.32.080, which requires a board of county commissioners to hold regular meetings at
the county seat, or at the alternatelocations specified in thatstatute.

Ifa scheduled regular meetingfallsona holiday, itmustbe held on the next businessday. RCW
42.30.070.

A 2014 amendment to the OPMA requires agencies with governing bodies to make the agenda of
regular meetings availableonlineatleast24 hours in advance of the meeting. RCW 42.30.077. This
requirement does not applyifthe agency does not havea websiteor ifitemploys fewer than 10 full-
time equivalentemployees. Also, this requirement does not mean that anagency cannot modify the
agenda after itis posted online. Afailureto comply with this requirement with respect to a meeting
will notinvalidatean otherwiselegal action taken atthe meeting.

Other laws and local governing body rules may requireadditional regular meeting noticeand
publication and/orposting of a preliminary agenda. See, e.g.,, RCW 35.23.221,RCW 35A.12.160.
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B. Special Meetings

Whenever anagency has a meeting ata time other than a scheduled regular meeting, itis
conductinga "special meeting." RCW 42.30.080. For each special meeting, the OPMA requires at
least24 hours’ written notice to:

e the members of the governing body, delivered personally, or by mail, fax, or email;

e mediarepresentatives (newspaper, radio, and television) who havefiled a written request
for notices of a particular special meeting or of all special meetings, delivered personally, or
by mail, fax, or email;and

e the public, by posting onthe agency website and by prominently postingitatthe main
entrance of the agency's principal location and atthe meeting siteif the meeting will notbe
held at the agency's principal location.

An agency is notrequired to post the public noticeonits websiteifit does not have one, ifit has less
than 10 full-time equivalentemployees, or if doesn’t employ personnel whosejobitis to maintain
the website.

The OPMA does not provideany guidanceas to whether the media's written request for notice must
be renewed; itis advisable, however, to periodically renewsuch requests to ensure that they contain
the proper contactinformation for the noticeand have not been misplaced orinadvertently
overlooked due to changes inagency personnel.

The notice of a special meeting mustspecify the time and place of the meeting and "the businessto
be transacted,” which would normally beanagenda. At a special meeting, final disposition by the
agencyis limited to the matters identified as thebusiness to be conducted in the notice. The
statutory languagesuggests thatthe governing body could discuss, but not finally dispose of, matters
notincludedin the notice of the special meeting.

A member of the governing body may waivethe required notice by filing a written waiver or by
simply appearingatthespecial meeting. Estey v. Dempsey (1985). The failureto providenoticeto a
member of the governing body can only be asserted by the person who should havereceived the

notice, not by any person affected by action atthe meeting. Kirk v. Pierce County Fire Protection
Dist. No. 21 (1981).

C. Emergency Meetings

The OPMA provides that,in the event of an emergency such as a fire, flood, or earthquake, meetings
may be held at a site other than the regular meeting site, and the noticerequirements of the OPMA
aresuspended during the emergency. RCW 42.30.070. Anagency should, however, providespecial-
meeting notice of an emergency meeting, if practicable. RCW 42.30.080(4).
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The courts havefound that an agency must be confronted with a true emergency that requires
immediate action, such as a natural disaster, for its governing body to hold an emergency meeting
that does not comply withthe OPMA. It has been held that a strike by teachers did not justify an
"emergency" meeting by the school board. Mead School Dist. No. 354 v. Mead Education Ass'n
(1975).

D. Adjournments and Continuances

The OPMA establishes proceduresfor a governing body to adjourna regular or special meetingand
continuethat meeting to a time and placeidentifiedinan order of adjournment. RCW 42.30.090.
Less than a quorum of a governing body may adjourn and continue a meeting under these
procedures, or the clerk or secretary of the body may dosoif no members arepresent. Notice of the
meeting adjournment must be the samethatis required for special meetings in RCW 42.30.080, and
a copy of the order or notice of adjournment must be posted on or near the door of the placewhere
the meeting was held.

Public hearings held by a governing body may be continued to a subsequent meeting of the
governing body followingthe procedures for adjournmentin RCW 42.30.090. RCW 42.30.100.

3.7 Executive Sessions Are Allowed for Specific Topics, Following OPMA
Procedures

"Executive session"isnotexpressly defined inthe OPMA, but the term is commonly understood to
mean that partof a regular or special meeting of a governing body thatis closed to the public. A
governing body may hold an executive session only for specified purposes, which areidentified in
RCW 42.30.110(1)(a)-(m),and only during a regular or special meeting. Nothing, however, prevents

a governing body from holding a meeting, which complies with the OPMA's procedural
requirements, for the solepurposeof havingan executive session.

Attendance at an executive session need notbe limited to the members of the governing body.
Persons other than the members of the governingbody may attend the executive session atthe
invitation of thatbody. Those invited should havesomerelationship to the matter beingaddressed
inthe closed session, or they should bein attendanceto otherwise provideassistanceto the
governing body. For example, staff of the governing body or of the governmental entity may be
needed to presentinformation or to take notes or minutes. However, minutes are not required to
be taken at an executive session. See RCW 42.32.030.

Becausean executive sessionisan exception tothe OPMA’s overall provisions requiring open
meetings, a courtwill narrowly construethe grounds for an executive sessioninfavor of requiringan
open meeting. Miller v. City of Tacoma (1999).
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A. Procedures for Holding an Executive Session

To convene an executive session, the governing body’s presiding officer mustannounce: (1) the
purpose of the executive session,and (2) the time when the executive session willend. The
announcement is to be given to those in attendanceat the meeting. RCW 42.30.110(2).

The announced purpose of the executive session mustbe one of the statutorily identified purposes
for which an executive session may beheld. The announcement therefore mustcontain enough
information toidentify the purposeas falling within oneof those identifiedin RCW 42.30.110(1). It

would not be sufficient, for example, for a mayor to declaresimplythatthe council willnow meet in
executive session to discuss "personnel matters." Discussionof personnel matters,in general,is not
anauthorized purposefor holding an executivesession; only certain specific issues relating to
personnel may be addressed in executivesession. See RCW 42.30.110(1)(f), (g).

Another issuethatmayariseconcerningthese procedural requirements for holdingan executive
sessioninvolves the estimated length of the session. Ifthegoverningbody concludes the executive
session beforethe time that was stated it would conclude, itshould notreconvene in open session
until the time stated. Otherwise, the public may, in effect, be excluded from that partof the open
meeting that occurs between the close of the executive session and thetime when the presiding
officer announced the executive session would conclude.

If the executive sessionisnotover at the stated time, itmay be extended onlyifthe presiding officer
announces to the public atthe meeting placethatitwill beextended to a stated time.

Case Example: Three members of a five-member school board meet privately, without calling a
meeting, to exchange opinions of candidates for the school superintendent position. They justify this
private meeting on the ground that the board may meet in executive session to discuss the
qualifications of applicants for the superintendent position, under RCW 42.30.110(1)(qg). Have these
school board members complied with RCW 42.30.1107

Answer: Clearly, they have not. Although a governing body may discuss certain matters in closed
session under this statute, that closed session must occur during an open reqular or special meeting
and it may be commenced only by following the procedures in RCW 42.30.110(2). The public must

know the board is meeting in executive session and why. Although, as discussed above, some
matters are not subject to the Open Public Meetings Act under RCW 42.30.140; however, the above

example is not one of them.
B. GroundsforHolding an Executive Session

An executive session may beheld only for one of the purposes identifiedin RCW 42.30.110(1), as

follows:
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(a) Matters Affecting National Security

After September 11,2001, state andlocal agencies haveanincreased rolein national security.
Therefore, discussions by agency governing bodies of security matters relatingto possibleterrorist
activity should come within the scope of this executive session provision.

(b) Acquisition of Real Estate by Lease or Purchase

This provision hastwo elements: (1) the governing body must be considering either selectingreal
property for purchaseorleaseoritmust be considering purchasing or leasing specific property;and
(2) public knowledge of the governing body's consideration would likely causeanincreasein the
priceofthe real property.

For the purposes of this provision, theconsideration of the purchaseofreal property caninvolve
condemnation of the property, including theamount of compensation to be offered for the
property. Port of Seattle v. Rio (1977).

However, it remains unclearexactly whatthescopeis of “considering” the acquisition of real
property. Sincethis subsection recognizes thatthe process of purchasingor leasingreal property or
selectingreal property to purchaseor lease may,insomecircumstances, justify an executivesession,
itimplies thatthe governing body may need to reach someconsensus in closed session as to the
priceto be offered or the particularproperty to be selected. See Port of Seattle (1977). However,
the Washington Supreme Court in Miller v. City of Tacoma (1999) emphasized that “only the action

explicitly specified by the exemption [“consider”] may take placein executivesession.” See also
Feature Realty, Inc. v. City of Spokane (2003). Taken literally, this limitation would precludea

governing body in executive session fromactually selecting a piece of property to acquireor settinga
priceatwhichthe bodywould be willingto purchase property, becausesuch action would be
beyond the power to merely “consider.” Yet, the purpose of an executive session under this
subjection would be defeated if the governing body would be required to vote in open session to
selectthe property or to decide how much itwould be willing to pay for the property, where public
knowledge of these matters would likelyincreaseits price.

(c) Sale or Lease of Agency Property

This subsection, thereverse of the previous one, also hastwo elements: (1) the governing body must
be consideringtheminimum priceatwhichreal property belongingto the agency will be offered for
saleorlease;and(2) public knowledge of the governing body's consideration will likely causea
decreasein the priceofthe property.

This provision also states thatfinalaction selling or leasing publicproperty mustbe taken inan open
meeting. That statement may seem unnecessary,sinceall finalactions mustbetaken in a meeting
open to the public. However, its possible purpose may be to indicatethat, although the decision to
sell or leasethe property must be in open session, the governing body may decidein executive
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sessiontheminimum priceatwhichitwill doso. A contraryinterpretation would seemingly defeat
the purpose of this subsection. Butsee Miller v. City of Tacoma (1999) and discussion inChapter
3.9B(b) above.

Governingbodies should exercise caution when meeting in closed session under this and the
preceding provision so thatthey arenot doingso when there would be no likelihoodof increased
priceifthe matter were consideredinopensession.

(d) Performance of Publicly Bid Contracts

This subsection indicates thatwhen a public agency and a contractor performinga publicly bid
contractarenegotiating concerning howthe contractis being performed, the governingbody may
"review" those negotiations in executivesession if public knowledge of the review would likely cause
anincreasein contractcosts. Presumably, difficulties or disputes concerning contract performance
have arisenin some contexts thatrequire confidentiality to avoid increased costs wherethe nature
of the difficulties or disputes would become public knowledge.

(e) Consideration of Certain Information by an Export Trading
Company

This provision, which authorizes considerationin executive session of financialand commercial
information supplied by private persons to an exporttradingcompany, applies to exporttrading
companies thatcan be created by port districts under chapter 53.31 RCW. Under RCW 53.31.050,
financialand commercial information supplied by private persons to an export trading company

must be kept confidential.

(f) Complaints or Charges Against Public Officer or Employee

This provision authorizes executivesessionsto receiveand evaluate complaints or charges brought
againsta public officer or employee. Itshould be distinguished fromsubsection (g), discussed below,
concerningreviewing the performance of a public employeein executive session. For purposes of
meeting in executive session under this provision, a charge or complaint musthave been brought
againsta public officer or employee. The complaintor charge could comefrom withinthe agency or
from the public. Bringingthecomplaintor chargetriggers the opportunity for the officer or
employee to request that a public hearing or open meeting be held regardingthe complaintor
charge.

(g) Evaluating Qualifications or Performance of a Public
Employee/Official

There aretwo different purposes under this provision for which a governing body may meet in
executive session. For both purposes, the references to "public employment" and to "public
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employee" include within their scope public offices and public officials, so thata governing body may
evaluatein executive sessions persons who apply for appointive office positions, such asstate
university president or city manager, as well as for employee positions.

The firstpurposeinvolves evaluating the qualifications of applicants for publicemployment. This
couldinclude personalinterviews with an applicant, discussions concerningan applicant's
qualifications for a position, and discussions concerning salaries, wages, and other conditions of
employment personal to the applicant. The authority to "evaluate" applicantsin closed session
allows a governing body to discuss the qualifications of applicants, notto choose which one to hire.
Although this subsection expressly mandates that "final action hiring" an applicant for employment
be taken in open session, this does not mean that the governing body may take preliminary votes
that eliminate candidates from consideration. Millerv. City of Tacoma (1999).

The second partof this provisionconcerns reviewing the performanceof a public employee. This
provision would be used typically either where the governingbodyis consideringa promotionora
salaryor wageincreasefor anindividual employee or where itmay be considering disciplinary action
based on an employee's performance. It should bedistinguished fromsubsection (f), which concerns
specific complaints or charges broughtagainstan employee and which, atthe request of the
employee, must be discussedin opensession.

The resultof a governing body's closed session review of the performance of an employee may be
that the body will take some action either beneficial or adverseto the officer or employee. That
action, whether raisinga salary of or disciplining an officer or employee, must be made inopen
session.

When a discussioninvolves salaries, wages, or conditions of employment to be "generally applied"in
the agency, it must take placein opensession. However, if that discussion involves collective
bargaining negotiations or strategies, itis notsubjecttothe OPMA and may be held in closed session
without being subjectto the procedural requirements for an executivesessionin RCW 42.30.110(2).
See RCW 42.30.140(4).

Case Example: A city council meets in executive session to consider two applicants for the city
manager position. During the discussion of the applicants' qualifications, particularly regarding their
past city manager experience, it becomes clear that a majority of the council members are nothappy
with the qualifications of either candidate. The discussion then turns to the search process and
whether it was broad enough or sufficiently advertised to attract all interested and qualified
candidates. A number of council members express dissatisfaction with the process and express a
desire to begin the search for a city manager anew, with a more comprehensive search process. The
council then closes the executive session and reconvenes the open session. A motion is made and a
vote is taken to reject both of the candidates for the city manager position the council had evaluated
in closed session. Then a second motion is made and approved to authorize city staff to develop a
new search procedure that is broader and more extensively advertised than the original search. Did
the council meet improperly in executive session?
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Resolution: Yes and no. The council satisfied subsection (g) by discussing the merits of the two
applicants. It did not vote on either of the applicants. The fact that it became clear from the
individual council members' expressions of opinion that neither applicant was sufficiently qualified
from the council's point of view does not allow any final action in closed session. The vote taken to
reject both applicants took place in open session.

However, the discussion concerning the search process should have taken place in open session,
because it did not involve evaluating the qualifications of any applicant for the city manager position.

(h) Evaluating Candidates for Elective Office

This provision applies when an elected governingbody is fillinga vacant position onthatbody.
Examples of such bodies include a board of county commissioners, a city council,a school board, and
the boards of special purposedistricts, such as fire protection and water-sewer districts. Under this
provision, an elected governing body may evaluatethe qualifications for an applicantfor a vacant
position onthatbody in executivesession. However, unlikewhen itis filling other positions, the
governing body mayinterview an applicantforavacancyinan electiveofficeonlyinopensession.
As with all other appointments, the vote to fill the position mustalso bein opensession.

(i) Litigation, Potential Litigation, or Enforcement Actions

An agency must meet three basic requirements beforeit caninvokethis provisionto meet inclosed
session. First,"legal counsel representingtheagency" must attend the executive session to discuss
the enforcement action, or the litigation or potential litigation. Thisistheonly executive session
provisionthatrequires theattendance of someone other than the members of the governing body.
The legal counsel may bethe "regular" legal counsel for theagency, such as a city attorney or the
county prosecutor, oritmay be legal counsel hired specifically to representthe agencyin particular
litigation.

Second, the discussionwith the legal counsel either mustconcern anagency enforcement action or
itmust concernlitigation or “potential litigation” to which the agency, the governing body, or one of
its members actingin an official capacityisoris likely to become a party. Discussionsconcerning
enforcement actions or existinglitigation could, for example, involve matters such as strategy or
settlement.

This provision for an executivesession defines “potential litigation” as matters thatare protected by
attorney-client privilegeconcerning:

e Litigationthathas been specifically threatened to which the agency, the governing body, or
a member actinginan official capacityis, oris likely to become, a party;

e Litigationthatthe agency reasonably believes may be commenced by or againsttheagency,
the governing body, or a member actingin an official capacity; or
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e Llitigationorlegal risksofa proposed action or currentpracticethatthe agency has
identified when public discussion of thelitigationor legal risksis likely to resultin an adverse
legal or financial consequenceto the agency.

This definition permits discussions by an agency governing body of actions thatinvolvea genuine
legal risk tothe agency. This allowsa governing body to freely consider the legal implications of a
proposed decision withoutthe concern that it mightbe jeopardizingsomefuture litigation position.

The third requirement for meeting in closed session under this subsectionis that public knowledge of
the discussion would likely resultin adverselegal or financial consequenceto the agency. Itis
probablethatpublic knowledge of most discussions of existing litigation to which theagency, the
governing body, or one of its members in an official capacityis a party would resultin adverselegal
or financial consequenceto the agency. Knowledge by one partyinalawsuitofthe communications
between the opposing partyandits attorney concerningthatlawsuitwillalmostcertainly givethe
former an advantage over the latter. The same probably canbesaid of mostdiscussions thatqualify

as involving potential litigation. The Washington Supreme Court, in Recall of Lakewood City Council
(2001), held that a governing body is notrequired to determine beforehand whether disclosure of
the discussion with legal counsel would likely haveadverse consequences;itis sufficientif the
agency, from an objectivestandard, should knowthatthe discussionisnotbenign and will likely
resultinadverseconsequences.

Sincethe purpose of this executive session provision is only to allow the governing body to discuss
litigation or enforcement matters with legal counsel, thegoverningbody is notauthorized to take
final actionregarding such matters in an executivesession. Recent caselawsuggests thata
governing body may do no more than discuss litigation or enforcement matters and may therefore
be precluded from decisionsin the context of such a discussion in order to advancethe litigation or
enforcement action. In Feature Realty, Inc. v. City of Spokane (2003), the federal Ninth CircuitCourt

of Appeals invalidated a “collective positive decision” of a governing body in executivesession to
approvea settlement agreement. The Feature Realty court relied on the Washington Supreme
Court’s holdingin Miller v. City of Tacoma (1999) that a governingbody canonlytakeanactionin

executive session “explicitly specified” in an exemption to the OPMA.

This provisionis, in practice, often used as a justificationfor executive sessions, particularlybecause
"potential litigation" issusceptibleto a broad reading. Indeed, many things a publicagency does will
subjectitto the possibility of a lawsuit. However, a court will construe “potential litigation” or any
other grounds for an executive session narrowly andin favorof requiring open meetings. Miller v.
City of Tacoma (1999). To avoid a reading of this subsection thatmay be broader than that intended
by the legislature — andtoavoid a suitalleginga violation of the OPMA —itis importantfora
governing body to look atthe facts of each situationinthe context of all the requirements of this
subsection.

Case Example: A board of county commissioners is considering adopting a stringent adult
entertainment ordinance, and a company that had announced its intention to locate a nude dancing
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establishment in the county states that it will sue the county if it passes this ordinance. The
commissioners call an executive session to discuss with the prosecuting attorney this "potential
litigation." Specifically, they intend to discuss with the prosecuting attorney his opinion as to the
proposed ordinance's constitutionality. May the commissioners meet in executive session to discuss
this?

Answer: The county commissioners may discuss with their legal counsel in executive session the
constitutionality of the proposed ordinance, particularly in light of the threatened legal challenge.
They want to have a strong position coming into the litigation. The company's knowledge of their
discussion would give it an unfair advantage in framing the constitutional theories in support of its
threatened suit against the county. Also, the prosecuting attorney may not feel he can be totally
candid with the commissioners in open session.

The company, on the other hand, may argue that the commissioners are notdiscussing the potential
litigation, but rather are only discussing the ordinance. The commissioners should always be aware
of the constitutionality of the actions they take. But, that does not mean the commissioners have the
authority to meet in executive session any time they are proposing legislation that may implicate
constitutional issues. However, given the circumstances here, the commissioners' position should
prevail. Consistent with the definition of “potential litigation” added by the legislature in 2001, the
county commissioners may discuss the “legal risks of a proposed action,” in this case, the legal risks
of adopting a stringent adult entertainment ordinance, particularly when the company has
threatened litigation if the county adopts the ordinance.

(j) Western Library Network Prices, Products, Equipment, and
Services

This provision for executive session no longer has any applicability, as the State Library
Commission has been abolished and the Western Library Network statutes have been
repealed. See RCW 27.04.090 and former chapter 27.26 RCW.

(k) State Investment Board Consideration of Financial and
Commercial information

This provisionclearlyis designed to protect the integrity of public trustor retirement funds. Itallows
the State Investment Board, established and governed by chapter 43.33ARCW, to consider

commercial and financialinformation relating to the investment of such funds in closed session, if
discussioninopensession would resultinlossto thosefunds or to the private providers of the
information.
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(I) Information Related to State Purchased Health Care Services

This provision allows executive sessions to consider proprietary or confidential nonpublished
information related to the development, acquisition, orimplementation of state purchased health
careservices as providedin RCW 41.05.026.

(m) Life Sciences Discovery Fund Authority Grant Applications and
Grant Awards

(n) Health Sciences and Services Authority Grant Applications and
Grant Awards

The abovetwo provisionsfor executivesessions,added in 2005 and 2010 respectively,areclearly
intended to protect applicants for grants awarded by these agencies fromdisclosure of certain
confidential or proprietaryinformation thatthe agency governingbodies consider in discussions
concerningthe award of these grants. To convene an executive session for such discussions, there
must be a reasonable expectation that public knowledge of these discussions would causeharmto

the applicants who providethis information.

3.8 The OPMA Provides Remedies/Penalties for Violations

Any person may challengean action based on a violation of the OPMA through a suitin superior
courtas providedin RCW 42.30.120 and RCW 42.30.130. Fourdistinctremedies areavailableto
persons under the OPMA:

e Nullificationofactions takeninillegal meetings (RCW 42.30.060(1))

e Civil penalties of $100 per member of the governing body for knowing violations of the
OPMA (RCW 42.30.120(1))

e Anawardof costs and reasonable attorney fees for any person prevailinginanaction
allegingan OPMAviolation (RCW 42.30.120(2))

e Mandamus orinjunction to stop OPMA violations or prevent threatened violations (RCW
42.30.130)

If the courtdetermines that a public agency hastakenactioninviolation ofthe OPMA, thatactionis
null and void. RCW 42.30.060(1). Ifanagency’s actionisnullandvoidasa resultofan OPMA
violation, theagency must re-traceits steps by takingthe actioninaccordance with the OPMA in
order to make that actionvalid. See Henry v. Town of Oakville (1981); Feature Realty v. City of
Spokane(2003) (agency re-tracing of steps must be done in public). Butifthe OPMA violation occurs

earlyinthe governingbody’s consideration of a matter, subsequentactions takenin compliance with
the OPMA, includingthefinal action,arevalid. OPALv.Adams County (1996);see also33 Op.Att'y
Gen. at40(1971).
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Ifa courtdetermines that a governing body violated the OPMA, each member of the governing body
who attended the meeting with knowledge that the meeting was inviolationofthe OPMA is subject
to a $100 civil penalty. RCW 42.30.120. Aviolation ofthe OPMA is nota criminal offense.

A courtmust award all costs, including attorney fees, to a party who is successfulin assertingan
OPMA violation againstan agency. RCW 42.30.120(2). Ifthe court finds thatthe lawsuitagainstthe
agency s frivolous, theagency may recover its attorney fees and expenses. The only statutory

remedy is anactionfiledinsuperior court. RCW 42.30.120(2).

Also,an OPMA violation may providea sufficientlegal basis for a recall effortagainsta local elected
official. See, e.g., In re Recall of Lakewood City Council Members (2001); In re Recall of Kast (2001).

Case example: Prior to a regular meeting, two members of a three-member board of county
commissioners communicate by email aboutan ordinance to be considered at the upcoming regular
meeting. At that meeting, the board discusses and then adopts the ordinance the two commissioners
had discussed by email. After making a PRA request for the commissioners’ emails, a county resident
challenges the validity of the ordinance based on an alleged violation of the OPMA when the two

commissioners discussed the ordinance by email.

Answer: The email discussion by the two commissioners was “action” under the OPMA, and, since it
did not occur in a meeting open to the public, it was a violation of the OPMA. The two commissioners
are personally liable for the 5100 penalty if they knew the email discussion was in violation of the
OPMA. It seems unlikely that the commissioners would not have known that their email discussion
was in violation of the OPMA, and so they will likely be subject to that penalty.

The ordinance adopted by the commissioners after discussion in an open meeting should not be
invalidated based on the improper email discussion. The board discussed the ordinance and voted on
it in open session, in compliance with the OPMA. So, despite the earlier OPMA violation, the board
subsequently complied with the OPMA in adopting the ordinance.

3.9 The OPMA Requires Training

Legislation enacted in 2014 requires thatall members of state and local governing bodies receive
trainingon the requirements of the OPMA. RCW 42.30.205. The training mustbe completed within
90 days after a governing body member takes the oath of office or otherwiseassumes the duties of
the position. Thetrainingmustbe repeated at intervals of no longer than four years,as longas an
individualisa member of the governingbody. This legislation does notspecify the trainingthat must
be received, other than to state thatitmay be taken online. Forinformation on this new training
requirement, see the Attorney General’s Open Government Training Web page.
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